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Thi s case presents the problem of bal ancing the
authority of a local governnment to regulate within its borders
against the right of a tel ecomunications provider to install its
fiber optic cables in a community w thout undue interference from
the coomunity’'s officials. Currently before us are the parties’
cross-notions for summary judgnent. For the reasons that foll ow,
we will grant PECO s notion and deny Haverford Township’'s

notion.?

Facts

The parties agree on nost of the basic facts. On
February 1, 1999, PECO, through its Exelon Infrastructure Service
Division, entered into a contract with the Del aware County
Internmediate Unit (“DCIU) to provide twelve-strand fiber optic
cable to link various Del aware County school districts for data,
voi ce, and video comuni cations (the “Project”). See Stip. of

Undi sputed Facts f 4. Under the contract, PECO was to own the

! Haverford has requested oral argument. Because we

have determ ned that oral argunment will not assist us in our
determ nation of this matter, we wll decide it based on the
parties’ briefs.



fiber optic cable and provide a right of use to the DCIU. The
system al so has the capacity to serve custoners other than the
DU Seeid. 19 5-7.

The Project includes a “buildout” in Haverford to |ink
the Haverford School District to the tel ecommunications system
As part of this buildout, portions of the fiber optic cables were
to be installed on rights-of-way--specifically, on utility poles
t hat PECO has nmmai ntai ned for years--that Haverford Township
controls. See id. T 11. On June 1, 1999, PECO began attaching
the fiber optic cables to the utility poles.

On June 25, 1999, Thomas J. Banner, Haverford' s
Townshi p Manager/ Secretary, sent PECO a letter ordering it to
“cease and desist” its construction activities until it had
obtained the requisite permts.? On July 16, 1999, Banner sent
a letter to Exelon advising it that, on July 12, 1999, °® Haverford
had adopted Ordi nance No. 10-99 (the “Ordi nance”), which

2 Banner’s June 25, 1999 letter stated, in part, that:

[Blefore Exelon . . . may enter upon any
Township right-of-way to resune construction
activities, it nust obtain the appropriate
aut hori zation fromthe Township. Until such
time as Exel on obtains the appropriate
aut hori zations fromthe Townshi p, Exel on nust
cease and desist its construction activities
in the Township' s rights-of-way.

Conpl . Ex. B.

® Contrary to Banner’s letter, however, Haverford

Township did not actually enact the Ordinance until three nonths
|ater, i.e., Cctober 12, 1999.



provides, in part, that “[n]o person shall install, erect, hang,
| ay, bury, draw, enplace, construct, or reconstruct any
comruni cations facility upon, across, beneath, or over any public
right-of-way . . . without first entering into a franchise
agreenent, |license agreenent, or lease.” The letter advised
Exel on that, before it could resune construction on the Project,
it would have to obtain the appropriate authorizations from
Haverford Township. It also stated that “failure to cease and
desist fromfurther construction activities will subject you
and/ or your contractors to the inmposition of . . . penalties.”?
PECO stopped its construction on the Project when it received the
July 16 letter.

On Septenber 24, 1999, PECO filed this action for
decl aratory and injunctive relief, alleging that the O dinance is
preenpted by and invalid under the Tel ecommuni cati ons Act of
1996, 47 U.S.C. 8§ 151 et seq. (“TCA"), the Supremacy C ause of
the United States Constitution, 42 U S.C. § 1983, and
Pennsyl vania law. Along with its conplaint, PECO also filed a
notion for a prelimnary injunction, but, after a Rule 16
conference on Cctober 4, agreed to withdraw the notion. The

parties agreed to resolve this matter on cross-notions for

summary judgnent . ®

* The “penalties” Banner spoke of are quite severe.

They include fines of $1000 per day and inprisonnment for not nore
than thirty days.

®> Under Fed. R Civ. P. 56(c), a notion for summary
(continued...)



The O di nance

PECO has asked us to declare the O dinance invalid and
unenf orceabl e under federal and state law. It also has asked us
to permanently enjoin Haverford from seeking to enforce the
O di nance against it.

O di nance 10-99 prohibits tel econmunications providers
fromconstructing tel ecommuni cations facilities in the public
rights-of-way without first obtaining a franchise or |icense
agreenent from Haverford Township. It provides that the Township
“may grant one or nore franchises,” Pl.’s Mot. for Summ J. Ex. C
(Ord. 10-99, 8 3A) and states that the Townshi p Manager shal

“negotiate all franchise and |license agreenents in accordance

(. ..continued)

j udgnent should be granted "if the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law." The noving party bears the burden
of proving that there is no genuine issue of material fact in

di spute, see Matsushita Elec. Indus. Co. v. Zenith Radio Corp. ,
475 U. S. 574, 586 n.10 (1986), and we view all evidence in the
Iight nost favorable to the nonnoving party, see id. at 587.

When responding to a notion for sumrary judgnent, the nonnovi ng
party "nust cone forward wth specific facts showing there is a
genui ne issue for trial." 1d.; see also Celotex Corp. V.
Catrett, 477 U S. 317, 324 (1986) (holding that the nonnoving
party nmust go beyond the pleadings to show that there is a
genui ne issue for trial).

Haverford has styled its notion as one to dism ss
pursuant to Fed. R Cv. P. 12(b)(1) and (6) or, in the
alternative, for sunmary judgnent. Because we are | ooking at
matters beyond the pl eadi ngs, and because we reject its argunent
that this matter should be dism ssed for |ack of subject matter
jurisdiction, we wll treat Haverford s notion as one for summary
j udgnent .



with the terns and procedures specified in this ordinance.” [d.
(8 5(A)(4)). No “ternms and procedures” are specified in the
O di nance.

The Ordinance nentions four different fees to be
i nposed on tel ecomruni cati ons providers but does not specify the
anount or (with one exception) the purpose of those fees. It
requires (1) application and hearing fees; (2) annual fees for
all cable, “OvVS" (an undefined tern), or telecomunications
servi ce providers occupying public rights-of-way; (3) annual per-
lineal -foot fees from conmuni cations service providers; and (4)
franchise and license fees. See id. 8 5(A). Haverford has not
publ i shed a schedul e of any of these fees.

A violation of the Ordinance can result in harsh
penalties. It provides that any person, firmor corporation who
violates it shal

[Play a fine not exceeding $1000
and costs of prosecution; and in
default of one paynent of the fine
and costs, the violator nmay be
sentenced to the county jail for a
term of not nore than 30 days.
Each and every day in which any
person, firmor corporation shal
be in violation of [the O dinance]
shall constitute a separate
of f ense.
Id. 8 6(A). The Odinance also provides for the forfeiture of
any facility in violation:
Any communi cations facility
constructed, maintained, or
oper at ed upon, across, beneath, or

over any public right-of-way in
this Township . . . in violation of



this ordi nance, including default
as tinely paynment of annual fees or
any franchise or |icense fee due
hereunder, is hereby declared to be
subject to forfeiture; and the
Township . . . may seize, disable,
renove, or destroy such facility
upon thirty days’ advance notice in
witing to the owner or operator

t her eof

Id. § 6(B).

Threshold Matters

1. Ri peness

Haverford rai ses several prelimnary argunents in its
nmotion. First, it argues that we should disnmiss this natter for
| ack of jurisdiction, or should decline to exercise our
jurisdiction over this case, because the nmatter allegedly is not
yet “ripe” since PECO has not to date applied for a franchise
under the O di nance.

Article I'll of our Constitution limts the jurisdiction
of the federal courts to actual “cases” and “controversies.”
US Const. art. IIl, 8 2. The “case and controversy”
requi rement ensures that the federal courts do not issue advisory

opinions. See, e.qg., Flast v. Cohen, 392 U S. 83, 96 (1968).

To satisfy the case and controversy requirenent, an
action nust present:

(1) [A] legal controversy that is
real and not hypothetical, (2) a

| egal controversy that affects an

i ndividual in a concrete manner so
as to provide the factual predicate
for reasoned adjudication, and (3)
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a legal controversy so as to
sharpen the issues for judicia
resol ution.

Arnmstrong Wrld Indus. v. Adans, 961 F.2d 405, 410 (3d Cr.

1992); see also Gty of Los Angeles v. Lyons, 461 U. S. 95, 101-05

(1983).

This case or controversy requirenment nmust be net even
when the plaintiff is seeking declaratory relief. In Mryland
Casualty Co. v. Pacific Coal & Gl Co., 312 U. S. 270, 273 (1941),

our Suprene Court held that:

The difference between an abstract
guestion and a “controversy”
contenpl ated by the Declaratory
Judgenent Act is necessarily one of
degree, and it would be difficult,
if it would be possible, to fashion
a precise test for determning in
every case whether there is such a
controversy. Basically, the
guestion in each case is whether
the facts alleged, under all the

ci rcunstances, show that there is a
substantial controversy, between
parties having adverse | egal
interests, of sufficient inmediacy
and reality to warrant the issuance
of a declaratory judgnent.

Id. (footnote omtted).

The “ripeness” doctrine is part of Article Ill’s case
and controversy requirenment and determ nes when a party may bring
an action. “[l]ts basic rationale is to prevent the courts,

t hrough avoi dance of premature adjudication, from entangling

t hensel ves in abstract disagreenents.” Abbott Labs. v. Gardner,

387 U. S. 136, 148 (1967), overruled on other grounds, 430 U.S.

99, 104 (1977).



Cenerally, a court determines if a matter is ripe for
adj udi cation by looking to “the fitness of the issues for
judicial decision” and “the hardship to the parties of
wi t hhol ding court consideration.” 1d. at 149. 1In the
decl aratory judgnent context, our Court of Appeals has given us a
three-part test to determine if a matter is ripe. W are to
focus on the “adversity of interest” between the parties, the
“conclusivity” that a declaratory judgnent would have on the
| egal relationship between the parties, and the “practical help,
or utility” of a declaratory judgnent. Arnstrong, 961 F.2d at
411; see also Step-Saver Data Sys., Inc. v. Wse Tech., 912 F. 2d

643, 647 (3d Cr. 1990).

Applying these factors here, it is clear that this
matter is ripe for adjudication. There is a pal pabl e adverse
i nterest between the parties, as PECOis claimng real world harm
based on the very existence of the Ordinance. Furthernore, our
Court of Appeals had held that “a plaintiff need not suffer a
conpleted harmto establish adversity of interest . . . . In sone
situations, present harns will flow fromthe threat of future
actions.” Arnstrong, 961 F.2d at 412. Thus, to the extent that
the parties’ adversity of interest is contingent on future
events, we hold that the threat of future harmis sufficiently

real and imediate to satisfy this requirenent. ®

® Al so, Haverford through its Townshi p Manager has
al ready ordered PECO to “cease and desist” its construction on
the Project, further denonstrating the parties’ adversity of
(continued...)



Wth respect to the second factor, there is no doubt
that the issuance of a declaratory judgnment would provide relief
of a conclusive nature, and would not nerely be “an opinion
advi si ng what the | aw woul d be upon a hypothetical state of

facts.” Step-Saver, 912 F.2d at 649 (quotations omtted). There

i s nothing “hypothetical” about this O dinance.

And the third factor--the practical help, or utility,
of a declaratory judgnent--is satisfied here. Wthout a
decl aratory judgnent, PECO would be forced to conply with an
all egedly invalid ordinance, risk heavy penalties, or fail to
performits contract wth the DCl U.

Also, with respect to the “general” ripeness factors,
we find that this matter is fit for judicial decision, since PECO
is challenging the very existence of the Odinance. The
Ordi nance has been enacted, PECOis subject to it, and the
conplete text of it is before us. No purpose would be served by
our refraining fromdeciding this matter, other than forcing PECO
to choose between the unpl easant alternatives noted above.
Simlarly, the hardship of w thholding court consideration is
bl atantly obvious, as it is likely to land PECO (or its
representatives) in debt, injail, or at the defense table in the
DCI U s breach of contract suit.

We therefore hold that this matter is ripe for

adj udi cation. This decision conforns with what other courts have

(... continued)
interest and the i medi acy of PECO s actual injury.
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held. In AT&T Communications v. Gty of Austin, 975 F. Supp.

928, 937-38 (WD. Tex. 1997), the district court, in a nearly
identical factual situation, held that:

This case is ripe for adjudication.
. . . [I]t is the existence of the
Ordinance itself that gives rise to
the plaintiff’s clains.
Furthernore, a determ nation of AT
& T's clainms sinply requires an
exam nation of the Ordinance in
light of federal and state |law, no
further factual devel opnent is
required. Finally, the harmto AT
& T in this case is present and
real. It goes w thout saying that
del ayed entry into the |oca

t el ephone service market can have
prof ound effects on the success of
AT & T's venture . . . Considering
the Ordinance’s threat of crimnal
penalties and fines, AT & T was
left with the Hobson’s choi ce of

ei ther applying for a nunici pal
consent or challenging the

Ordi nance in an appropriate forum
In short, AT & T's failure to apply
for a municipal consent is
irrelevant to the nerits of this
case, and the plaintiff should be
del ayed no nore in its ability to
seek relief under the Act.

See also AT & T Communications v. City of Dallas, 8 F. Supp. 2d

582, 595 (N.D. Tex. 1998) (holding, in a simlar situation, that
“it is not necessary for AT & T to expose itself to [crim nal
penalties] to be entitled to challenge the Gty s requirenents.

It is also not necessary . . . for AT & T to conply with the
city’s onerous, and potentially illegal franchise requirenents as

it awaits a decision on the nmerits of its claim?”).

2. Abstention

10



Haverford al so argues that we shoul d abstain from

deciding this case under Railroad Commin of Texas v. Pullnman Co. ,

312 U.S. 496 (1974) and Burford v. Sun Q1 Co., 319 U S. 315

(1943). W disagree.

a. Pul | nan Abst enti on

In Pullman, the Suprene Court held that when a federa
court is presented with both a federal constitutional question
and an unsettled issue of state law, and the resolution of the
state-law i ssue could narrow or elimnate the federa

constitutional question, the federal court may be justified in

abst ai ni ng under principles of comty to avoid “needless friction

with state policies. Pul | man, 312 U. S. at 500.

In United Servs. Auto. Ass’'n v. Miir, 792 F.2d 356, 363

(3d Gir. 1986), our Court of Appeals held that “a federal court
shoul d not abstain under Pullman frominterpreting a state | aw
that m ght be preenpted by a federal |aw, because preenption
probl ens are resol ved through a nonconstitutional process of
statutory construction.” See also 17A Wight, MIller, & Cooper
Federal Practice and Procedure 8§ 4242, at 33-34 (2d ed. 1988)

(stating that Pullman abstention is inappropriate in a Suprenmacy
Cl ause case).
Because PECO argues that the TCA preenpts the

Ordinance, we find that Pullman abstention is inappropriate here.

See also Gty of Austin, 975 F. Supp. at 940 (refusing to abstain

under Pullman in a nearly identical matter).

11



b. Bur f ord Abstention

Burford abstention applies when a federal court is
asked to enjoin a state adm nistrative order that will injure the

plaintiff. See, e.qg., New Oleans Pub. Serv. Inc. v. Council of

New Orleans, 491 U S. 350, 361 (1989); Keeley v. Looms Fargo &

Co., 183 F.3d 257, 273 n.13 (3d Cir. 1999).
As there are no state admi nistrative orders at issue
here, and because the Ordinance is one of general applicability,

abstention under Burford is inappropriate. See, e.d., Keeley,

183 F.3d at 273 n.13 (stating that “[c]ases inplicating Burford
abstention involve state orders against an individual party that
a federal-court plaintiff seeks to enjoin” and holding that a
state regul ation applicable to all trucking industry enpl oyers

did not make Burford abstention appropriate).

The TCA
Havi ng di sposed of all of Haverford's prelimnary
matters, we can now address the validity of the O di nance under

the TCA. ’

" Haverford argues that the TCA is inapplicable here

because “PECO i s not engaged in the provision of

t el ecommuni cations service within the neaning of [the TCA].”
Def.’s Br. at 32. It argues that, because PECO s contract with
the DCIU provides that PECOis nerely responsible for providing
the infrastructure--in other words, the cable by itself--it is
not engaged in providing tel econmuni cations service.” Because
Haverford has not pointed us to any authority holding that the
TCA is inapplicable in this situation, we reject its
hypertechni cal argunent as devoid of nerit.

12



On February 8, 1996, Congress adopted the TCA, 47
US C 8 151 et seq. |Its purpose is to decrease regul ation and
i ncrease conpetition in the tel econmunications industry. To this
effect, it inposes significant limtations on the authority of
state and | ocal governnents to regulate the industry. See, e.qd.,

Reno v. ACLU, 117 S. C. 2329, 2337-38 (1997) (stating that the

TCA's “primary purpose was to reduce regul ati on and encourage the
rapi d depl oynent of new tel ecomruni cati ons technol ogi es”

(internal quotation omtted)); Paging, Inc. v. Board of Zoning

Appeal s, 957 F. Supp. 805, 807 (WD. Va. 1997) (“Congress passed
the [TCA] in order to provide a proconpetitive, deregul atory
national policy framework designed to accelerate rapidly private
sect or depl oynent of advanced tel ecommuni cations and information
t echnol ogi es and services to all Anmericans by opening all
t el ecommuni cati ons markets to conpetition” (internal quotation
omtted)).

To foster this deregul atory, proconpetitive atnosphere,
8 253 of the TCA, entitled “Renoval of barriers to entry,”
provides in subsection (a) that “[n]o state or |ocal statute or
regul ation, or other State or |ocal |egal requirenent, my
prohi bit, or have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate tel ecommunications
service.” 47 U . S.C. 8§ 253(c) provides a “safe harbor” for state
and | ocal governments. This subsection provides that:

Nothing in this section affects the

authority of a State or | ocal
governnent to nmanage the public

13



rights-of-way or to require fair
and reasonabl e conpensation from

t el ecommuni cati ons providers, on a
conpetitively neutral and

nondi scrimnatory basis, for use of
public rights-of-way on a

nondi scrimnatory basis, if the
conpensation required is publicly
di scl osed by such governnent.

14



1. The Ordi nance i s Not
Entitled to “Safe Harbor” Protection

Haverford argues that the Ordinance is concerned only
with regulating the public rights-of-way and therefore falls
conpletely within the safe harbor of 8§ 253(c). Because the
Ordinance is so broad and vague, however, we find that it is not
entitled to safe harbor protection.

The Federal Communi cations Conmm ssion, which is the
federal agency charged with inplenenting the TCA, has offered
interpretations of this provision of the 1996 statute. 1In In re

G assic Tel ephone, Inc., 11 F.C.C R 13082 (F.C. C. 1996), the

FCC, quoting fromthe congressional testinony of Senator Diane
Fei nstein, offered exanples of the types of restrictions that
Congress intended to permt under 8 253(c). These include:

Regul at[ing] the time or |ocation
of excavation to preserve effective
traffic flow, prevent hazardous
road conditions, or mnimze noise
i npacts;

[Rlequir[ing] a conpany to place
its facilities underground, rather
t han overhead, consistent with the
requi renments inposed on ot her
utility compani es;

[Rlequir[ing] a conpany to pay fees
to recover an appropriate share of
the increased street repair and
paving costs that result from
repeat ed excavati ons;

Enforc[ing] |ocal zoning regul ations,

[ and]
[Rlequir[ing] a conpany to
inmdemi fy the city agai nst any

15



clainms of injury arising fromthe
company’ s excavati on.

Id. Thus, all of this permssible state or |ocal governnent
authority relates to the physical use and occupation of the
public rights-of-way.

W find that the Ordinance, as it currently reads, is
not limted to matters involving the nere regul ation of the
public rights-of-way, for several reasons. First, it gives the
Townshi p Manager total discretion in deciding whether to grant or
deny a franchise, w thout providing any guidelines for how that
deci sion should be made. Also, the Ordinance fails to disclose
the required conpensation and fees, or even the basis for
cal cul ati ng and i nposing those fees.

This apparently limtless discretion of the Township
Manager to grant or deny a franchise places the O di nance outside
the anbit of the TCA's safe harbor. G ven the purpose behind the
TCA--the deregul ation of the tel econmunications industry--and the
very specific nature of the authority preserved to state and
| ocal governnments in the safe harbor provision, we find that the
breadt h and vagueness of the Ordinance renders it invalid. There
is nothing in the Ordinance that limts the discretion of the
Townshi p Manager to matters involving the physical use and
occupation of the public rights-of-way. Al so, because the
Ordi nance does not specify how a tel ecommuni cati ons provider is
to apply for a franchise or what the contents of such an

application should be, we (as well as any provider who wi shes to

16



obtain a franchi se) cannot discern whether the Township will 1oo0k
only at matters involving the public rights-of-way or other
factors inperm ssible under the TCA

In so holding, we agree with the district court in Bell

Atlantic-Maryland v. Prince George’'s County, 49 F. Supp. 2d 805,

815-17 (D. Md. 1999). In Prince CGeorge’'s County, the Court, in

striking down a | ocal ordinance simlar to the one at issue here,
held that “[m ost objectionable is the fact that the ordi nance
vests the County with conplete discretion to grant or deny a
franchise application . . . . [T]he ordi nance provides no
criteria to guide the county executive in carrying out his or her
responsibility to negotiate franchise agreenents.” Based on this
apparently unfettered discretion, the Court concluded that the
ordi nance was not entitled to safe harbor protection. See al so

Cty of Dallas, 8 F. Supp. 2d at 592-93 (holding that a | ocal

government’s conplete discretion to grant or deny a franchise
pl aced an ordi nance outside the safe harbor of the TCA).

W also find that the Odinance violates 8 253(c)’s
rul es regardi ng reasonabl e conpensation. A |ocal governnent may
demand conpensation fromtel ecommuni cations providers for their
use of the public rights-of-way. See 47 U . S.C. § 253(c). Any
fee, however, nust be directly related to the conpany’s use of

the right-of-way. See, e.qg., Prince George’'s County, 49 F. Supp.

2d at 817 (“If local governnents were permtted under section
253(c) to charge franchise fees that were unrelated either to a

tel ecommuni cation’s conpany’s use of the public rights-of-ways or

17



to a local governnent’s costs of maintaining and inproving its
ri ghts-of-way, then | ocal governnents could effectively thwart
the [TCA' s] pro-conpetition mandate and nake a nullity out of

section 253(a)); See also Gty of Dallas, 8 F. Supp. 2d at 593.

The Ordi nance, as noted above, nentions at |east four
different fees to be inposed on providers. It does not, however,
state the anobunt of the fees, how they are to be cal cul ated, or
how they relate to use of the public rights-of-way. It is not at
all clear, fromreading the Ordinance, that the fees do in fact
relate to use of the public rights-of-way. Also, it is highly
unli kely that four separate fees are all related to the use of
t he rights-of - way.

Because ot her Haverford ordi nances inpose fees for the

8 it also

use of “streets and sidewal ks” and “poles and wres”,
appears that Haverford is already being conpensated for the use
of its public rights-of-way. 1In any event, the nere fact that we
nmust specul ate about exactly what the Township is being
conpensated for denonstrates that the Ordinance is invalid. The
TCA is clear: any fees charged nust be related to use of the
rights-of-way. The Ordi nance does not, on its face, conply with
t hi s mandat e.

In addition, the Township’s failure to publish a

schedule of fees is in direct violation of 8§ 253(c), which

8 See generally The General Laws of the Township of
Haverford ch. 134 (Poles and Wres) and ch. 157 (Streets and
Si dewal ks) .

18



requires that “the conpensation required [nust be] publicly

di scl osed by [a local] governnent.” The failure to publicize the
fees also renders us unable to determne if Haverford has
conmplied with 8 253(c)’'s requirenent that conpensation be inposed
“on a conpetitively neutral and nondi scrimnatory basis.”

Finally, Section 5 of the Ordinance states that the
franchise and |icense fees and the per-lineal-foot fees should be
“audit[ed]”. This suggests that the fees will be based on a
percentage of the provider’s revenue. Revenue-based fees cannot,

by definition, be based on pure conpensation for use of the

rights-of-way. See, e.qg., Prince George’s County, 49 F. Supp. 2d
at 818 (holding that a fee based on a percentage of gross revenue
was not related to the provider’s use of the rights-of-way); Gty
of Dallas, 8 F. Supp. 2d at 593 (sane). Again, however, the fact
that we nust specul ate neans that the O di nance does not conply
with TCA s very specific requirenents.

Haverford argues that we should read the Ordinance in a
way that would not violate the TCA—-in other words, we should
assune that the Townshi p Manager and any other |ocal officials
charged with inplementing it will do so in a manner consi stent
with the TCA. This flies in the face of the TCA which preserves
very specific authority to |ocal governnents. W wll not just
assunme, based on nothing nore than faith in the goodwi ||l of the
Township and its Manager, that Haverford has not overstepped that
authority. Furthernore, it raises the very real possibility that

Haverford will find itself in court every tine it seeks to
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enforce the Ordinance, given 8§ 253(c)’s requirenent that
different providers be regulated on a conpetitively neutral and
nondi scrimnatory basis. Haverford s “case-by-case” approach to
adding flesh to the bones of the Ordinance thus does not satisfy
the TCA. Rather than trusting Haverford lawfully to inpl enent
the Ordinance -- as it would have us do -- we find that the
better course is to send the Township back to the drafting table.

In sum the safe harbor provision of § 253 does not
gi ve Haverford Township the right to inpose whatever regul ations
it chooses on tel econmunications providers whose equi pnent

happens to pass through public rights-of-way.

2. The Odinance is Invalid Under 8§ 253(a)

Because we have concl uded that the O dinance is not
entitled to safe harbor protection, we mnmust analyze whether it
prohibits or has the effect of prohibiting PECOs ability to
provi de tel ecommuni cations servi ces.

In Prince George’s County, 49 F. Supp. 2d at 814, the

Court held that a simlar ordinance had the effect of prohibiting

t he provision of tel ecomruni cations services, stating that “any
process for entry [into the market] that inposes burdensone
requi rements on tel ecomruni cati ons conpani es and vests
significant discretion in |ocal governnental decisionnmakers to
grant or deny perm ssion to use the public rights-of-way

[violates 8 253(a)]” (internal quotations omtted).
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Here, the barriers to entry are even greater than in

Prince George’'s County. The O dinance provides absolutely no

gui dance to a provider about how to apply for a franchise or what
the contents of such an application should be. Nor is there any
guar antee that applications under this Kafkaesque regi ne, once
submtted, will be processed expeditiously. Also, under the
express terns of the Ordinance, the Townshi p Manager, in his sole
di scretion, can conpletely prohibit the provision of
t el ecommuni cati ons services, as the Ordinance nerely provides
that he “may” approve an application. Finally, the Odinance
i nposes fees of uncertain anmounts, a fact which, by itself, may
serve as a significant barrier to entry.

We therefore conclude that the O di nance viol ates
§253(a). Because we have determ ned that the Ordinance is not
entitled to safe harbor protection, we hold that the Ordinance is
preenpted by, and violates, the TCA and thus nust be struck

down. °

° Because we are granting PECO s requested relief on
TCA grounds, we need not consider its clains under 8§ 1983, the
Contracts Clause of the United Stat
(continued...)

21



°C...continued)

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
PECO ENERGY CO. : ClVIL ACTI ON
V.

TOMSH P OF HAVERFORD,
DELAWARE COUNTY : NO. 99- 4766

ORDER

AND NOW this 20'" day of Decenber, 1999, upon
consideration of the parties’ cross-notions for sunmary judgnent
and all responses thereto, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED that:

1. Plaintiff’s notion for summary judgnent is GRANTED;

2. Defendant’s notion for sunmary judgnent i s DEN ED;

3. JUDGMENT IS ENTERED in favor of plaintiff PECO
Energy Co. and agai nst defendant Townshi p of Haverford;

4. Defendant’s Ordinance No. 10-99 is declared NULL
AND VO D, and defendant is ENJO NED from enforcing the O di nance
agai nst plaintiff; and

5. The Oerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J. es Constitution,
and Pennsyl vani a | aw.
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