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Dal zel |, J. Decenber 17, 1999
This is the latest installnment in litigation that has

been before this Court since May, 1996. Before us nowis the

def endants' notion for summary judgnent on the sole remaining

clainms under 42 U.S.C. § 1983 against the City of Philadel phia

and Lt. Renald Pel szynski of the Philadel phia Fire Departnent.

| . Background

A. Facts
For a nore conprehensive review of the facts in this

case, refer to our prior opinionin Gallo v. Gty of

Phi | adel phia, 975 F. Supp. 723, 723-25 (E.D. Pa. 1997), rev'd,

161 F.3d 217 (3d Cr. 1998). Here, we outline only those facts
pertinent to the instant notion.

On the norning of June 11, 1989, a fire occurred at
Gal |l o Cabinets, a cabinet shop plaintiff James J. Gallo owned in
Sout h Phi | adel phia. The Phil adel phia Fire Departnent quickly put
out the fire, and thereafter Lt. Renald Pel szynski, an Assi stant
Fire Marshal, arrived on the scene to investigate the fire’'s
cause. Follow ng his investigation, Pelszynski ultimately filed

a report suggesting that the fire was intentionally set.



On May 31, 1994, a federal grand jury indicted Gallo on
one count of malicious destruction of a building by fire, two
counts of mail fraud (relating to insurance clains on the
bui | di ng), and one count of nmeking a false statenent to obtain a
loan.® Wiile Gallo on January 13, 1995 entered a plea of guilty
to the charge of nmaking a false statenent to obtain a | oan, he
went to trial on the other counts of the indictnent and was

acquitted on April 19, 1995.

B. Plaintiffs' dains

Plaintiffs (hereinafter “Gllo”) filed a suit agai nst

def endants on May 23, 1996, including, inter alia, clains against

Lt. Pelszynski and the City of Phil adel phia under 42 U. S.C. 8§
1983. @Gllo alleged that Lt. Pelszynski's initial report on the
cause of the fire had stated not that the fire was intentionally
set but rather that it was the accidental consequence of a hot
el ectrical appliance.? Pelszynski, Gallo claims, altered his

report to suggest intentional setting at the behest of fire

The charge of nmaking a fal se statement to obtain a
| oan arose froma 1989 transaction with the Bell Savings Bank of
Upper Darby, Pa. in which Gallo submtted, in support of his |oan
application, false copies of his prior tax returns, listing
incone nearly ten tines its actual level. Al though this act
occurred sone tinme before the June 11, 1989 fire, defendants
argue that all the charges in the indictnent were related, and we
wi Il discuss this further bel ow.

’Specifically, a heating iron, used in the cabinetry
trade for application of |amnate, had been |left energized and
had ignited adjacent conbustible material .
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investigators hired by Gall o’ s insurance conpany, one of whom

Joseph Rizzo, was the forner Philadel phia Fire Comm ssioner.
Gallo clainms that Lt. Pel szynski's contact with the

i nsurance fire investigators was not properly docunented, and

that Lt. Pel szynski did not properly report that changes had been

made to his investigation report (and had in fact covered up the

exi stence of the initial report). Gllo also contends Lt.

Pel szynski falsely swore in an affidavit that his initial

findings were that the fire was intentionally set and that he had

not been influenced by his contact with the insurance fire

i nvestigators. These acts, Gllo clainms, violated his

constitutional rights and led to, inter alia, his crimna

prosecuti on.

Gall o al so contends that Pel szynski's behavi or was not
unusual , but was nerely an exanple of a broader and ongoi ng
customor practice within the Philadel phia Fire Marshal's offi ce.
He clainms that fornmer enpl oyees of the Fire Departnent routinely
becone enpl oyed by insurance conpanies and law firnms in the
Phi | adel phia area, and that these fornmer enployees use their
contacts in the Fire Departnent wongfully to gain access to
confidential information about fire investigations which other
menbers of the public can't obtain. These forner enpl oyees are
al l eged to have off-the-record conversations with fire
investigators in an effort to influence the results of
investigations. Gllo clainms that current Fire Departnent

enpl oyees are unwilling to take actions that m ght jeopardize
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their future enploynment with the insurance conpanies and | aw
firms. Moreover, Gllo contends that fire investigators nake a
practice of making changes to incident reports in the conputer
system wi t hout acknow edgi ng that such changes have been nade,
and that the conputer systenmlis design permts and encourages such
behavi or.

The Gty of Phil adel phia, Gallo asserts, has actual
know edge of these custons, and an absence of disciplinary
actions against fire officers for follow ng these practices
denmonstrates the Cty's tacit toleration and approval. @Gllo
further alleges that the City as a matter of policy and practice
has with deliberate indifference failed adequately to discipline,
supervise, and train fire officers to prevent the w ongdoi ng.
Thi s behavior allegedly deprived Gallo of his constitutional

rights and led to, inter alia, Gallo's federal prosecution.

C. Procedural History

We issued Orders dated August 15, 1997 and January 12,
1998, granting dismssal or summary judgnment as to all defendants
on all clains. Wth respect to the 42 U S.C. 8§ 1983 clains
against the Gty and Pel szynski, we found that such clainms did
not lie because the restrictions on Gallo's liberty while
awaiting trial did not constitute a violation of his Fourth

Anendment rights.® Gallo appeal ed these Orders, and on Decenber

®For various reasons, set forth in detail in our prior
opinion, see Gllo, 975 F. Supp. at 725-26, Gallo's § 1983 cl ai ns
(continued...)



7, 1998 the Court of Appeals reversed our findings with respect
to the § 1983 clains, holding that Gallo's pretrial release
condi tions could indeed constitute a “seizure” violative of his

Fourth Anendnent rights, see Gallo v. Gty of Philadelphia, 161

F.3d 217, 224-25 (3d Cr. 1998). The Court of Appeals denied the
Governnent’s notion for rehearing en banc on February 8, 1999.
Al other clainms having been disnissed, * we now consider the

City's and Pel szynski's renewed notion for sumary judgnent. ®

3. ..continued)
essentially sound in malicious prosecution. Because nalicious
prosecution is not per se proscribed under 8§ 1983, a plaintiff
nmust all ege a deprivation of specific constitutional rights.
Here, Gall o was rel eased on own-recogni zance bond whil e awaiting
trial, was restricted to travel within Pennsylvania and New
Jersey, and was required to check in with Pretrial Services
weekl y; this, he contended, was a violation of his Fourth
Amendnent right to be free of unreasonabl e seizure.

*On appeal, plaintiffs dismssed all clainms except the
8§ 1983 clains against the Cty and Pel szynski and Bivens cl ains
agai nst two Bureau of Al cohol, Tobacco and Firearns agents
involved in the investigation of the fire, see Gallo, 161 F. 3d at
218 n. 1. After the Court of Appeals's opinion was issued,
plaintiffs first substituted the United States of America as a
defendant in place of the BATF agents and then stipulated to a
dism ssal of all clains against the United States. W are
therefore left with the § 1983 cl ai ns standi ng al one.

°A summary judgnent notion should only be granted if we
conclude that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a natter of
law," Fed. R CGv. P. 56(c). In a notion for summary judgnent,
the noving party bears the burden of proving that no genui ne
issue of material fact is in dispute, see Matsushita Elec. I|ndus.
Co. Ltd. v. Zenith Radio Corp., 475 U. S. 574, 585 n.10 (1986),
and all evidence nust be viewed in the Iight nost favorable to
t he nonnoving party, see id. at 587. Once the noving party has
carried its initial burden, then the nonnoving party "nust cone
forward with 'specific facts showing there is a genuine issue for
trial,"" Mtsushita, 475 U S. at 587 (quoting Fed. R Cv. P
56(e)) (enphasis omtted); see also Celotex Corp. v. Catrett, 477

(continued...)




1. Legal Analysis

A. Elenents of the § 1983 daim

As an initial matter, we nust precisely delineate the
elements of Gallo’ s claimunder 8 1983. In general, to recover
under 42 U.S.C. § 1983, a plaintiff nust first prove that he was
deprived of "rights, privileges, or inmunities secured by the

Constitution and | aws" of the United States. Baker v. MColl an,

443 U.S. 137, 140, 99 S. C. 2689, 2692 (1979); see also Parratt

v. Taylor, 451 U S. 527, 535, 101 S. C. 1908, 1913 (1981).

Havi ng denonstrated a deprivation of rights, a plaintiff nust

t hen prove that the defendant deprived himof these

constitutional rights "under col or of any statute, ordinance,

regul ati on, custom or usage, of any State or Territory." Monroe

v. Pape, 365 U. S. 167, 171-88, 81 S. C. 473, 475-85 (1961).
Here, Gallo’'s 8 1983 claimis essentially one for

mal i ci ous prosecution, see Gllo, 975 F. Supp. at 726. In this

°(...continued)

U S 317, 324 (1986) (holding that the nonnoving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).

The nere exi stence of sone evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).




Circuit,®in addition to a constitutional injury, an action under
8§ 1983 for nmalicious prosecution nmust satisfy the common | aw

el ements of malicious prosecution: "(1) the defendant initiate a
crimnal proceeding; (2) which ends in plaintiff's favor; (3)
which was initiated w thout probable cause; and (4) the defendant
acts maliciously or for a purpose other than bringing the

defendant to justice." Lee v. Mhalich, 847 F.2d 66, 69-70 (3d

Cr. 1988), see also Hilferty v. Shipman, 91 F.3d 573, 579 (3d

Cr. 1996); Torres v. Mlaughlin, 966 F. Supp. 1353, 1361 n.7,

rev'd on other grounds, 163 F.3d 169 (3d Cr. 1998) (noting that

the precedent expressed in Lee, viewed in the |ight of Albright
v. diver, 510 U. S. 266, 114 S. C. 807 (1994), shows that the
common | aw el enents of malicious prosecution nust be shown in

addition to the Fourth Amendment seizure). ’

®Circuits are split as to the show ng necessary to nake
out a 8 1983 mualicious prosecution claim wth our Crcuit taking
t he "nost expansive" view, see Al bright v. diver, 510 U S. 266,
270 n. 4, 114 S. &. 807, 811 n.4. Indeed, in this case the Court
of Appeals stated that we were “correct” that Gall o’ s position
“constitutionaliz[ed] the tort of nmalicious prosecution.” @Gllo,
161 F. 3d at 225.

"W nust note that our Court of Appeals has cast sone
doubt on Lee's reliance on the conmon | aw el enents of malicious
prosecution in the context of a 8§ 1983 action. In the recent
opi nion remandi ng this case, the Court of Appeals noted that
"[1]n fact, by suggesting that malicious prosecution in and of
itself is not a harm Albright also suggests that a plaintiff
woul d not need to prove all of the common | aw el enents of the
tort in order to recover in federal court. For instance, if the
harmall eged is a seizure | acking probable cause, it is unclear
why a plaintiff would have to show that the police acted with
malice." Gallo, 161 F.3d at 222 n.6 (citing Albright, 510 U S. at
277 n.1, 114 S. C. at 815 n.1). Since the existence of nalice
on Lt. Pelszynski's part is not at issue here, we need not now

(continued...)




Wth this as background, we note that there are severa
el ements of the 8§ 1983 malicious prosecution claimthat are
distinctly not at issue at this stage. First, defendants do not
appear to dispute that Lt. Pelszynski was acting under the color
of state law. Further, there is no |onger a question, given the
hol ding in the Court of Appeals which has not yet been proffered
to the Suprene Court, that Gallo's bond and travel restrictions
constituted a Fourth Amendnent “seizure”.

Def endants do, however, claimthat there was no rights
vi ol ati on because the Governnent had probable cause to detain
Gall o even | eaving aside Pel szynski's testinony and report. They
al so argue that the 8 1983 claim against Lt. Pelszynski nust fail
because it was not he who initiated the crim nal proceedi ngs
against Gallo. Wth respect to the Gty of Philadel phia,
defendants claimthat there is no show ng of a policy or custom
of deliberate indifference by the City towards the all eged
i nproper behavior of the fire marshals. Defendants al so nmaintain
that because Gall o pleaded guilty to the bank fraud charges he
cannot now recover 8§ 1983 damages based on his acquittal on

rel ated charges.

B. Lt. Pelszynski's Liability Under § 1983

1. The Existence of Probabl e Cause

(. ..continued)
further concern ourselves with the question of whether all the
el ements of malicious prosecution need be net under § 1983 except
to observe that it would be odd indeed to take the “malice” out
of [constitutionalized] malicious prosecution.
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Def endants argue that irrespective of any of
Pel szynski's behavi or, the Governnent had probabl e cause to
prosecute Gallo on the basis of other evidence, and therefore a 8§
1983 claimfor malicious prosecution does not Ilie.

The parties agree that "in a section 1983 malicious
prosecution action, as in a comon |aw action for malicious
prosecution, a grand jury indictnment or presentnment constitutes
prima facie evidence of probable cause to prosecute, but that
this prima facie evidence may be rebutted by evidence that the
present nent was procured by fraud, perjury or other corrupt

neans." Rose v. Bartle, 871 F.2d 331, 353 (3d Cr. 1989). There

is no dispute here that the grand jury indicted Gallo, and so the
first question before us with respect to this issue is whether
there exists a genuine issue of material fact as to the existence
of "fraud, perjury or other corrupt neans".

Material fact issues exist here. @Gllo, in his
response, offers evidence that would allow a reasonable jury to
concl ude that there was sonmething "corrupt” in Lt. Pelszynski's
testinony to the grand jury that arson was the cause of the Gllo
Cabinets fire. Gallo has produced what purports to be an initial
version of Lt. Pelszynski's investigation report, stating that
the fire was accidental, see Pls.' Ex. 4,% as well as the police

departnent initial incident report stating that the fire was

8Def endant s appear to chal |l enge the authenticity of
this docunent, but of course that is not for us to decide at this
st age.



accidental, see Pls.' Ex. 2.° Gallo also provides evidence of
contact between Pel szynski and the insurance conpany's own fire
investigators in the period imediately following the fire, see
Pls." Ex. 7, Trial Tr. Mar. 24, 1995 at 94; Pls.'s Ex. 8, Cozen &
O Connor Invoice, and al so evidence that this contact was not
made pursuant to the Fire Departnent's policy regardi ng contact
bet ween nenbers of the public and Fire Departnment officials
regarding fire investigations, see Pls.' Ex. 9, Fire Departnent
Policy on Consultations.

Def endants, in noving for sunmary judgnent, do not
claimthat these disputed el enents of material fact do not exist.
| nstead, they argue that probable cause existed for Gallo's
prosecution separate and apart from Pel szynski's testinony,
what ever its character, and for this reason we should find a
claimof malicious prosecution foreclosed. “Probable cause” is
defined as "facts and circunstances sufficient to warrant a
prudent [person] in believing that the [suspect] had comm tted or

was commtting an offense.” United States v. Boynes, 149 F. 3d

208, 211 (3d Cir. 1998) (internal quotation marks omtted)

®Natural |y, the discrepancy between the initial reports
and the subsequent testinony m ght be explained by a
reconsi deration or change of mind on the part of Lt. Pel szynski.
Pel szynski, however, maintains that his inediate and only
concl usion about the fire was that it had been intentionally set,
see Pls.' Ex. 1, Aff. of Renald Pelszynski § 4. It would be for
a jury to resolve the inconsistency between the witten reports
and Pel szynski's testinony.

10



(quoting Sharrar v. Felsing, 128 F.3d 810, 817-18 (3d. Cr.
1997)).1°

Def endants point us to the prosecuti on nmenorandum
whi ch, they say, contains information distinct from Pel szynski's
testinony that is sufficient to render probable cause. According
to the prosecution nenorandum Fire Departnent Lt. M chae
Rokaski, one of the firefighters who responded to the Gallo
Cabinets fire, would testify that upon entry into the burning
structure, "it appeared that there were two separate areas of
fire". Defs.' Ex. G Prosecution Mem at 5. ' Simlar testinony
woul d be offered by firefighter Eric Tingle, see id. at 6. The
prosecution nmenorandum al so contai ned reference to testinony by
Cerald Kufta, a "licensed private insurance investigator” who had
been hired to investigate the Gallo Cabinets fire and who

concluded that the fire was deliberately set, see id. at 6.

Since a § 1983 malicious prosecution action
i ncorporates the state common | aw el enments of the offense, we
al so 1 ook to Pennsyl vania's standard for probable cause: "a
reasonabl e ground of suspicion supported by circunstances
sufficient to warrant an ordinary prudent [person] in the sane
situation in believing that the party is guilty of the offense.”
Tomaskevitch v. Specialty Records Corp., 717 A . 2d 30, 33 (Pa.
Commw. 1998) (internal quotation marks omtted). For the
pur poses of resolving the instant notion, the Federal and state
formul ati ons are equival ent.

“The existence of two separate areas of fire originis
"prima facie" evidence of a deliberately set fire, according to
an arson treatise cited by Pel szynski, see Defs.' Ex. F, Aff. of
Renal d Pel szynski § 8.

2kufta, it should be noted, was hired by Gallo's

i nsurance conpany, and Gallo all eges that he was one of the
i nvestigators who inproperly contacted and i nfluenced Pel szynski .
(continued...)
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In addition, the prosecution nmenorandum al so contai ns
reference to potential testinony by the nei ghbor who first
noticed the fire, several of Gallo' s enployees, Gllo' s forner
busi ness partner, and Gallo hinself. This testinony, to sum up,
would go to show that: (a) the fire broke out shortly after Gllo
had visited the shop on the norning of June 11, 1989; (b) only
one ot her enpl oyee besides Gall o had keys to access the shop; and
(c) the electric appliance which Gallo alleges® had caused the
fire was not in use on the |ast workday before the fire (and
i ndeed was al nost never used). The prosecution nmenorandum al so
mekes reference to testinony pointing to Gallo's financial notive
for setting a fire, see Defs.' Ex. G Prosecution Mem at 10-11

Standi ng al one, this evidence would certainly appear to
provide information sufficient to convince a "prudent" person
that Gallo had set the fire, and thus to provide probable cause

for the prosecution. The problem however, is that this

2(. .. continued)
It does not appear disputed that Kufta did in fact contact
Pel szynski in the period imediately followng the fire, see
Pls." Ex. 7, Trial Tr. Mar. 24, 1995 at 94.

“The "initial" fire investigation report Gallo
proffers states that the cause of the fire was a nal functi on of
an electric appliance. This appliance, a heating iron used in
the application of |am nate, was allegedly |eft plugged in and
came in contact with conbustible material, starting the fire. The
heating iron in question had no internal "on/off" sw tch but
rat her was energi zed sinply by plugging it into the wall. The
Governnent's intended inplication fromthe testinony, referred to
in the text, that the heating iron was not used on the workday (a
Friday) imedi ately preceding the fire (which occurred on a
Sunday) is that the heating iron was not |left plugged in at the
cl ose of work and thus could not have started the fire unless
deliberately plugged in later.

12



information did not and could not have stood alone. As a result
of having investigated the fire at Gallo Cabinets, Lt. Pel szynski
i ssued a report, and the prosecutors undoubtedly took it into
account. W cannot properly cal cul ate probabl e cause with
respect to this constitutionalized nmalicious prosecution action
by nerely "subtracting"” the allegedly corrupted testinony from
the totality of the Governnment's case, particularly where the
testinony was that of a crucial witness within the investigation
| nstead, the pertinent question is how the probabl e cause

cal cul us woul d have cone out had Lt. Pelszynski's report stated
that the fire was accidental, as Gallo clains it would have
absent the wongful acts.

Pel szynski was one of two wi tnesses the prosecution
menor andum ci ted who had personally investigated the scene of the
fire, and the only one who testified before the grand jury. *
The other wi tness who had personally investigated the scene,
Cerald Kufta, was not a Fire Departnent official but rather a
private investigator in the enploy of Gallo's insurance
company. *® Pel szynski's report, therefore, was of rea

i nportance to the Governnent's charges. As a consequence, taking

“The conclusions arrived at by M. Kufta, the
i nsurance conpany's hired fire investigator, were relayed to the
grand jury through the testinony of BATF Agent Rooney, however.
See Defs.' Ex. E, May 31, 1994 Test. of Thomas Rooney at 7-12.

W note that this observation is not intended to
reflect upon M. Kufta's integrity, but rather only to suggest
that his unofficial capacity would not weigh in the probable
cause cal cul ation as nuch as Lt. Pel szynski’s testinony.
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all inferences in favor of the plaintiffs (as we nust), the
factual dispute over the character of Pelszynski's report
prevents us from concluding, on a notion for summary judgnent,
t hat such hypot hesi zed probabl e cause existed for the
prosecution. Pelszynski's argunent that he warrants summary
judgnent on this point therefore nust fail.

2. Lt. Pelszynski's Role
in Initiating the Prosecution

Def endants al so urge us to grant them summary judgnent

because Lt. Pelszynski did not, they say, initiate the
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prosecution against Gallo and therefore cannot be held liable for
[constitutionalized] malicious prosecution. They point out that
menbers of the Philadel phia Fire Departnent are not granted
arrest or prosecution powers by the Phil adel phia Code, and that
in a federal case the United State Attorney's office has the sole
responsibility of deciding if a case goes before a grand jury. In
fact, the defendants argue, it was the BATF that was responsible
for the investigation, not Lt. Pelszynski.

It is well settled, however, that one may be |iable for
mal i ci ous prosecution if he "fail[s] to disclose excul patory
evi dence to prosecutors, nmake[s] false or msleading reports to

the prosecutor, omt[s] material information fromthe reports, or

otherwise interfere[s] with the prosecutor's ability to exercise

i ndependent judgnent." Rhodes v. Smithers, 939 F. Supp. 1256,
1273-74 (S.D.WVa. 1995) (citing cases fromfour circuits); see
al so Restatenent (Second) of Torts 8§ 653 cnt. g (nhoting that a
person knowi ngly giving false information to a prosecutor may be
liable for malicious prosecution). Here, plaintiffs' claim
about which there are disputed material facts, is that Pel szynski
deliberately altered his report under influence fromthe

i nsurance investigators, and thereby msled the investigative

*The defendants make nuch of the fact that during his
deposition, Gallo hinmself was unable to state who had initiated
the crimnal proceedi ngs, and was unable to make an argunent as
to why it was Pel szynski who had done so. Gven that this is
essentially a legal point, we do not find it persuasive that the
plaintiff, a |ayperson, was not able to make an argunent during
his deposition for the | egal bases of his case.
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process, including the BATF investigation and the eventual
decision to prosecute nmade by the United States Attorney's
office. |If Pelszynski did so, he will not escape liability
because it was others and not he who physically arrested Gallo

7

and decided to take his case to the grand jury. ' Sunmary

judgnent nust therefore be denied to Pel szynski on this ground. *®

"Def endants also call to our attention that the United
States Attorney's office continued to pursue the case even after
the existence of the alleged initial investigation report canme to
light. However, when asked about the docunent by the AUSA, Lt.
Pel szynski deni ed knowl edge of it or suggested that it mght be
the result of a data entry error, see Pls.' Ex. 22, Dep. of
Thomas Rooney at 140-41. Thus, to the extent that plaintiffs nmake
out a claimthat Pelszynski's reporting was corrupt, his behavior
after the alleged initial report was a part of this activity, and
the fact that the AUSA continued with the case does not relieve
Pel szynski of any liability he m ght have.

®There is also before us a question of qualified
imunity. In a footnote, defendants argue that "there is no rule
of clearly established |aw that dictates a reasonable fire
marshall [sic] would know that it would violate clearly
establ i shed constitutional law if he/she were to speak to nenbers
of the public [the insurance investigators] regarding their
ongoi ng i nvestigation of a suspicious fire," Defs.' Mem of Law
in Supp. of Their Mdt. for Summ J. at unnunmbered 10 n. 10, and
t hat consequently if we were to find that such activity did nmake
out a constitutional violation, Pelszynski should be granted
qualified inmmunity fromthese clains. Wile this claimmght be
correct (sonething upon which we do not take a position), it is
irrelevant. Pelszynski is not before us on the allegation that
his off-the-record conversations al one viol ated anyone's rights,
but rather on the allegation that he all owed off-the-record
conversations to wongfully influence his reports of fire
investigations. There is no claimhere that the inpermssibility
of false reporting of investigation results is sonething novel in
t he | aw.

As far as the immunity of the Gty of Phil adel phia
goes, municipalities do not have qualified inmunity for § 1983
claims of constitutional violations, see Onen v. Cty of
| ndependence, 445 U.S. 622, 657, 100 S. C. 1398, 1418 (1980).
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B. The Gty of Philadelphia' s Liability Under § 1983

Havi ng found above that the § 1983 clai ns agai nst Lt.
Pel szynski survive summary judgnent, we now consider how Gallo’ s
clains against the City of Phil adel phia fare.

Under 8 1983, nunicipalities do not have

respondeat superior liability for the acts of their agents.

Instead, liability under 8 1983 wll lie for a nunicipality "when
the execution of a governnent's policy or custom whether nade by
its |l awrakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury that the
governnent as an entity is responsible under § 1983." Monell v.

Dept. of Soc. Servs., 436 U. S. 658, 694, 98 S. C. 2018, 2037-38

(1978). That is, the plaintiff nust show that the official
policy or custom caused the deprivation of a constitutionally-

protected right, see id. at 690; Beck v. Gty of Pittsburgh, 89

F.2d 966, 972 n.6 (3d Cr. 1996) ("The plaintiff bears the burden
of proving that the nunicipal practice was the proxi mate cause of
the injuries suffered.").

Qur Court of Appeals has identified two ways in which a
governnent policy or custom can be established:

Policy is made when a deci si onmaker
possess[ing] final authority to
establ i sh municipal policy wth
respect to the action issues an

of ficial proclamation, policy, or
edict. A course of conduct is

consi dered to be a "custom' when,

t hough not authorized by |aw, such
practices of state officials [are]
so pernmanent and well settled as to
virtually constitute | aw

18



Andrews v. City of Phil adel phia, 895 F.2d 1469, 1480 (3d Cr
1990) (citations and internal quotation marks omtted).
Moreover, "[i]n either of these cases, it is incunbent upon a
plaintiff to show that a policynaker is responsible either for
the policy or, through acqui escence, for the custom" 1d.*°
Here, with respect to Gallo’'s clains against the City
outlined in Part |.B above, defendants argue that there is no
evi dence that the policymaker for the Fire Departnment had reason
to know that fire investigators were conducting off-the-record
di scussions with insurance investigators for the purpose of
violating citizens' constitutional rights. They also contend
that there is no evidence that the Fire Departnent denonstrates

deliberate indifference in failing to train its personnel

“The precise degree of culpability that nust be shown
in a "policy or custont case is not clear fromour Court of
Appeal s's jurisprudence. In Beck v. Gty of Pittsburgh, 89 F.3d
966 (3d Cir. 1996), the court noted that the standard requiring a
show ng "deliberate indifference" to the rights of those persons
affected that was initially devel oped in the context of
i nadequat e training of |aw enforcenent officers, see Gty of
Canton v. Harris, 489 U. S. 378, 109 S. C. 1197 (1989) (setting
forth the deliberate indifference standard), had been adopted in
ot her policy and custom contexts, see Beck, 89 F.3d at 972. Beck,
however, went on to note that Bielevicz v. Dubinon, 915 F. 2d 845,
851 (3d Cir. 1990) required only proof of the custom and
causation, see Beck, 89 F.3d at 972, |eaving open the question of
whet her the higher "deliberate indifference" standard is
appropriate outside the "inadequate training"” circunstance.
O her cases in this District have taken the Beck | anguage to nean
that a customor policy nust exhibit deliberate indifference,
see, e.q., Basile v. Elizabethtown Area Sch. Dist., 61 F. Supp.2d
392, 405 (E.D. Pa. 1999); Estate of Henderson v. City of
Phi | adel phia, No. 98-3861, 1999 W. 482305 at *18 (E.D. Pa. July
12, 1999). Since, as discussed below, Gallo does not denonstrate
causation, we need not resolve whether the higher standard of
del i berate indifference needs to be net.
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Def endants thus argue that they should be granted summary
judgnent as to the 8§ 1983 clains against the City.

Gal l o does not appear to argue that there is a "policy"
supporting the all eged i nproper behavior. |ndeed, he points out
that the Fire Departnent's witten policy requires that contacts
between fire investigators and nenbers of the public be requested
inwiting and follow a set procedure, and that such contacts are
forbidden while the investigation is ongoing, see Pls.' Ex. 9,
Consul tation Procedures; see also Pls.' Ex. 27, Fire Departnent
Staff Note 85-09 (stating that all requests for fire information
shoul d be relayed to the Fire Marshal's office and that, if
appropriate, consultation procedures should then be inplenented).
Rat her, Gallo argues that this procedure is ignored in practice.

I n support of this, he presents deposition evidence from current
and fornmer Fire Departnent investigators, including Lt.

Pel szynski, who state that it is conmon practice for insurance
fire investigators to speak directly to the investigating fire
mar shal while the investigation is ongoing w thout going through

° and that other nenbers of the

t he consul tation procedure, ?
public, particularly the owner of the property with the alleged

arson, would not be granted such access.

“Gall o al so points out that to the extent that such
i nformation-sharing anounts to the disclosure of confidentia
information in order to advance the financial interests of the
i nsurance conpanies, this behavior anpunts to a violation of
Phi | adel phi a Code 8 20-609 and the Cty's CGuide to Ethical
Conduct for City Oficers and Enpl oyees 8 | (C)1.
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Gall o al so produces evidence to show a simlar pattern
With respect to the preparation of fire investigation reports:
the official policy is that any anendnents to a report nust be
set forth in a separate addendum but in practice fire
i nvestigators (now facilitated by the conputerization of the
report form) routinely nodify fire investigation reports w thout
properly docunenting the addendum See Pls.' Resp. to Defs.' Mit.
for Summ J. at 25-26. Taken together, the argunent goes, the
routine inproper informal contacts and the easily-changed reports
allowed the insurers to "play a covert, behind-the-scenes role in
devel opi ng i ncul patory evidence and feeding it to investigators."”
Id. at 26.

Gallo then seeks to show the City's "deliberate
i ndi fference" though an el aboration of the Fire Departnent's
i nvestigation of the allegations against Pel szynski. Based
primarily on the deposition testinony of Fire Comm ssioner Harold
B. Hairston, Gallo argues that the initial investigation ended
when the departnent accepted Pel szynski's representation that
there had been two areas of origin for the fire, that the fire
was of incendiary origin, and that any report to the contrary was
inerror. See Pls.'s Ex. 32, Mem from Pel szynski to Carr.
Subsequent investigation (evidently spurred by the instant
l[itigation) was conprised |largely of an effort to determ ne the
origin of the "initial" report, which suggested that an
el ectrical appliance origin for the fire, and to discredit that

report as a fabrication. See Pls.' Resp. to Defs.' Mt. for Summ
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J. at 28-29. @Gllo characterizes the investigation as a "shant
and argues that the absence of aggressive investigation of the

al | egati ons agai nst Pel szynski denonstrate the City's deliberate
indifference to "the pattern and practice of manipul ati on of
official fire investigations by private insurance conpanies,
illegal changes to fire departnent records, and of unl awf ul
col l usi on between fire marshals and insurance investigators." |d.
at 30. %

As noted above, Andrews v. City of Phil adel phia

establ i shed a di chotony of approaches for proof of nunicipal

[iability under § 1983, see Andrews, 895 F.2d at 1480, and

plaintiffs here clearly seek to show that the Cty, through a
course of conduct, has established a "custoni supporting the

al | eged i nmproper behavior.? A "custonl may be evi denced through
know edge and acqui escence, see Beck, 89 F.3d at 971, or "may be

inferred fromom ssions and informal acts," Freednman v. City of

Al l entown, 853 F.2d 1111, 1116 (3d G r. 1988) (citations
omtted), and the plaintiff nust identify a particular practice
that is "so permanent and well settled as to have the force of

law." Bielevicz v. Dubinon, 915 F.2d 845, 850 (3d G r. 1990)

(internal quotation marks omtted).

Gl l o does not offer any evidence to support the
al l egations regardi ng i nadequate training nade in their
conpl aint, see Conpl. 1Y 117-18.

“That is, there is no claimof a "official
procl amation, policy, or edict" supporting the alleged bad acts;
to the contrary, such policy as has been brought to our attention
forbids these behavi ors.
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As Gall o concedes, a single incident is generally not

sufficient to prove a custom see Tuttle v. Gty of klahomm

Cty, 471 U. S. 808, 823-24, 105 S. C. 2427, 2436 (1985) ("Proof
of a single incident of unconstitutional activity is not
sufficient to inpose liability under Mnell, unless proof of the
i nci dent includes proof that it was caused by an existing,
unconstitutional rnunicipal policy, which policy can be attributed

to a nunicipal policymaker."); see also, e.qg., Turner v. Gty of

Phi | adel phia, 22 F. Supp.2d 434, 437 n.2 (E.D. Pa. 1998). On the

ot her hand, nunicipal liability nmay be found where an incident

provi des proof of an underlying custom see Bordanaro v. MlLleod,
871 F.2d 1151, 1157 (1st Cir. 1989).

On the facts before us, we cannot conclude that the
City of Philadel phia had a unconstitutional customregarding the
conduct of the Fire Marshal's office. At the nost, Gallo's

evi dence coul d®® go to establish that there was a custom of

ZBecause we conclude that there is no show ng of
causation even if the custons alleged were in place, we do not
need to resol ve whether there exists disputed nmaterial fact as to
the custonml s actual existence. However, we note that although
Gall o has strong evidence that certain practices contrary to
witten policy are preval ent anong Fire Departnent investigators,
there is less of a showing that the pertinent policymakers had
know edge of the practices and that they acquiesced to them
Certainly, Joseph Rizzo, who is a forner Fire Comm ssioner,
having retired in 1984, and who is now a private fire insurance
investigator, testified that he condoned Fire Depart nent
officials' attending a Cozen & O Connor Christmas party.

However, the subsequent conm ssioner, WIIliam R chnmond, barred

that practice, see Pls.' Ex. 25, Dep. of Joseph R zzo at 54-56.

Al t hough Ri zzo admtted that he was aware that private

i ndividuals did contact fire investigators about investigations,

he did not know if that was before or after the determ nation of
(continued...)
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al l owi ng contact between the Fire Departnent investigators and
private insurance fire investigators that was contrary to
established regul ations, and also a customof allow ng the

nodi fication of fire investigation reports in ways contrary to
establ i shed procedures. But the constitutional violation alleged
here is not nerely that Lt. Pel szynski violated some Gty rules
and regulations in the course of his investigation of the Gallo
fire. Rather, the issue here is whether he deliberately
falsified his report, reporting a fire he knew to be acci dent al
as one deliberately set.

VWhat is mssing is the necessary |ink of causation
between the all eged custom and the constitutional harm The
custons allowi ng contact with fire investigators and easy
nodi fication of investigation reports, if they existed, may have
been hel pful in facilitating Lt. Pel szynski's all eged w ongf ul
acts, and they may perhaps in a philosophical sense have been
necessary to them But there is nothing to suggest that these
policies were a proximate cause of Lt. Pel szynski's

unconstitutional acts of malicious prosecution, nor even that Lt.

2(...continued)
the fire's cause, see id. at 91. 1In his deposition, WIIliam
Ri chnond, Conm ssioner from 1985 to 1988, admtted that he had
felt that the "consultation” procedures were being violated and
that he had pronul gated a directive stressing that the
consul tation proceedings were to be foll owed, see Pls.' Ex. 26,
Dep. of WIlliam Ri chnond at 14-16. Thus, although Ri chnond may
have had know edge, in this case his actions do not evince
acqui escence, but rather the opposite. This m xed evi dence, even
taken in the light nost favorable to Gallo, would appear to fal
short of the requisite know edge and acqui escence.
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Pel szynski's acts were nade "reasonably probable" by these

custons, see Bielivicz, 915 F.2d at 851 (noting that a

"sufficiently"” close causal nexus is provided if the specific

vi ol ati on was nmade "reasonably probable" by the custom . There
is a great causal gulf between a public official’s hearing the

i nperm ssible input of private fire investigators and his |ater
deciding to characterize as arson a fire that he knows to be, in
fact, accidental.?® Thus, because the putative custons are not
causally linked to Lt. Pelszynski's alleged wongdoing with
respect to the Gallo fire, we wll grant summary judgnment to the

City of Phil adel phi a.

C. Danmges
Def endants cl ai mthat under Heck v. Hunmphrey, 512 U.S.

477, 114 S. C. 2364 (1994), Gllo can recover no damages on his
8§ 1983 cl ai m because an award of damages would inpliedly
invalidate his conviction for bank fraud, to which he pl eaded
guilty prior to his trial on arson and mail fraud. This is so,
say defendants, because the bank fraud charges, which invol ved
meki ng fal se statenents in order to obtain a |oan, were

i ndi sputably related to the arson charges because the grand jury

indicted Gall o on all counts, including bank fraud. Moreover,

1f Lt. Pelszynski were accused of resolving a fire of
guestionable origin in the direction of "arson" after some nudges
by private fire investigators, this would be a closer case. But
here, again, the allegation is that Lt. Pelszynski initially
concluded and reported that the fire was accidental, and then,
knowi ng the fire to be accidental, changed his report to reflect
i ncendiary origin.
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defendants maintain, his liberty woul d have been restricted
irrespective of the arson charge, and so any action by Lt.
Pel szynski or the City could not have caused his Fourth Anmendnent
sei zure.

Wi | e these argunents have sone appeal, we reject them

Heck v. Hunphrey explicitly concerns plaintiffs who seek nonetary

relief under 8§ 1983 when that relief would effectually invalidate
a conviction, see Heck, 512 U S. at 486-87. Here, @Gllo's
conpl ai nt concerns the charges stemm ng fromhis alleged arson of
hi s cabi netry business. Although his bank fraud charge was in
the sanme indictnent as those relating to the fire, and al though
the United States Attorney evidently believed that the two

of fenses were related in sone way, they were distinct in tinme and
pl ace. The prosecution neno itself, while discussing the mai
fraud and arson charges together, discusses the bank fraud
charges separately, see Defs.' Ex. G Prosecution Menorandum at
11. The only connection between the arson and the bank fraud
suggested in the prosecution nenorandum -- aside fromthe bl anket
statenent that the bank fraud charges "arise froman arson fire
at Gallo Cabinets", id. at 1 -- is that the bank fraud showed
that Gall o was "desperate” for noney, and that this hel ped the
arson case, id. at 13. Therefore, because this case revol ves
around the allegations of arson, and not the bank fraud charges,

Heck v. Hunphrey does not bar damages in this case. ?

BThere is al so serious doubt as to whether Heck
(continued...)
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Nei t her does defendants' "proximte cause" argunent
prove convincing. This argunent relies on the assertion that the
bank fraud charges standi ng al one woul d have led to the sane
degree of seizure as Gall o experienced under all four counts of
the indictnent. This is speculation. Mreover, the existence of
a second causal factor for Gallo's harm does not inmunize the
first fromliability. Defendants' claimfor sumrary judgnent on

t hese grounds nust fail.

[11. Conclusion

There remain disputed issues of naterial fact with
respect to Lt. Pelszynski's liability under 8 1983 for his
actions during the investigation of the Gallo Cabinets fire, and
so we wll deny defendants' notion for sumary judgnent as to the
clains against him Gallo cannot, however, show that any
"custont within the Fire Departnment was the cause of Lt.

Pel szynski's al | eged wongful behavior, and so we w Il grant
sumrmary judgnent as to the clains against the Gty of

Phi | adel phia. An appropriate order follows.

(... continued)

applies to litigants who, like Gallo, are not in custody, see
Spencer v. Kemna, 118 S. C. 978, 989 (1998) (Souter, J.
concurring).

27



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES J. GALLO, JR, et al. : ClVIL ACTI ON
V. :
Cl TY OF PH LADELPH A and :
LT. RENALD PELSZYNSKI : NO. 96-3909
ORDER
AND NOW this 17th day of Decenber, 1999, upon
consi deration of defendants' notion for sunmary judgnent, and
plaintiffs' response thereto, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED that:
1. Defendant's notion for sunmary judgnent is GRANTED
| N PART and DENI ED I N PART in accordance with the Menorandum and
2. JUDGVENT IS ENTERED in favor of defendant and

against plaintiff as to Count | of the Conplaint.

BY THE COURT:

Stewart Dal zel |, J.



BY THE COURT:

Stewart Dal zell, J.

jury charge questions:

mal i ce?

know edge of incorrectness of reporting

if noliability for Pelszynski, can the Gty be liable

nonet hel ess?-"1 ndependent nunicipal liability" see Fagan v. Gty
of Vineland, 22 F.3d 1283 (3d Cr 1994).

29



