IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

XL ENTERPRI SES, t/a U. S ) ClVIL ACTI ON
TOXI C SUBSTANCE TESTI NG :
BUREAU

V.

CENDANT MOBI LI TY SERVI CES :
CORP. : NO 99-3186

Newconer, J. Decenber , 1999
MEMORANDUM

Presently before this Court is defendant’s Motion for
Summary Judgnent and plaintiff’'s response thereto. For the reasons
that follow, defendant’s Motion will be DEN ED
l. FACTUAL BACKGROUND

Plaintiff, U S. Toxic Substance Testing Bureau (“U. S.
Toxic”) is based in Bucks County, Pennsylvania and perforns hone
i nspections, radon testing, environnmental testing, and various
other testing services on hones for the relocation industry.

Def endant, Cendant Mbility Services Corporation (previously known
as PHH Rel ocation)(“PHH), is an international relocation conpany
t hat provi des appraisal and inspection services to its clients for
the relocation of the clients' enployees. As part of its

rel ocation services, PHH obtains honme inspections and environnent al
tests fromconpanies like U S Toxic.

This action arises out of a business relationship
between the parties in which plaintiff was the primary provider of
i nspection services for defendant. |In 1984, PHH began referring
home inspection and environnental testing work to U. S. Toxic, which

U.S. Toxic perfornmed or subcontracted to other inspection



conpanies. Fromthe period of 1984 until 1995, defendant was
plaintiff's only client. However, at no tinme during the ongoing
relationship was there any witten agreenent or contract for
servi ces.

In the md to | ate-1980s, PHH began focusing on a
conpany-w de strategy to encourage the use of mnority of wonen
owned businesses in all aspects of the relocation process, from
i nspections to appraisals to closings to transportation. |ncluded
within the strategy were specific efforts for utilizing mnority
and wonen owned busi nesses with PHH s work with governnent al
agencies. In 1993 or 1994, PHH approached U.S. Toxic to discuss
the use of mnority and wonen owned inspection busi nesses, and U. S.
Toxic agreed to encouraging the use of mnority and wonen owned
busi nesses. In 1995, U S. Toxic and PHH col | aborated on a program
to encourage, and increase the anount of, mnorities and wonen into
the inspection field. The result of this was the "Mnority
Qpportunities in Real Estate" or "MORE" program

Under this program U.S. Toxic was responsible for
| ocating and training qualified mnority and wonmen owned busi nesses
to perform hone inspections and radon tests. U S. Toxic argues
that in return, PHH prom sed to provide the trainees with
i nspection testing work. Additionally, U 'S. Toxic alleges that PHH
prom sed they would direct an anount of inspection and testing work

to U S. Toxic that exceeded the amount of business it was already



receiving at that tinme. PHH, however, contends they nmade no such
guar ant ees.

After inplenentation of the MORE program the anmount of
busi ness plaintiff received from defendant gradually decreased.
I nstead of an increase in business, as PHH all egedly prom sed, U S.
Toxic suffered a decrease. During this period, however, U S. Toxic
contends that PHH consistently nade reassurances that the MORE
program woul d be successful, and the volune of work woul d increase.
On March 27, 1997, parties fromboth corporations net to discuss
the situation at hand, and how it could be rectified. Plaintiff
alleges that it hoped to obtain the prom sed work and continue its
relationship with defendant. Instead, on July 7, 1997, after
conducting an investigation, defendant sent plaintiff a letter
indicating its wishes to termnate it relationship with plaintiff.

Plaintiff brought suit in June 1999 for clains of breach
of contract, unjust enrichnment, fraudul ent inducenent, negligent
m srepresentation, and intentional m srepresentation. Defendant now
moves this Court for sumrmary judgnent, asserting that the clains
must be dism ssed as a matter of law due to a | ack of evidence to
support plaintiff's case.

1. DI SCUSSI ON
A SUMVARY JUDGVENT STANDARD

A review ng court may enter sunmmary judgnent where there
are no genuine issues as to any material fact and one party is

entitled to judgnment as a matter of law. \Wite v. Westinghouse




Elec. Co., 862 F.2d 56, 59 (3d Cir. 1988). The evi dence presented
must be viewed in the light nost favorable to the non-noving party.
Id. "The inquiry is whether the evidence presents a sufficient

di sagreenent to require subm ssion to the jury or whether it is so
one sided that one party nust, as a matter of |law, prevail over the

other."™ Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

In deciding the notion for sumary judgnment, it is not the function
of the Court to decide disputed questions of fact, but only to
determ ne whet her genuine issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986);

Childers v. Joseph, 842 F.2d 689, 694 (3d G r. 1988). The noving

party's burden nmay be di scharged by denonstrating that there is an
absence of evidence to support the nonnoving party's case.

Celotex, 477 U.S. at 325. Once the noving party satisfies its
burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to interrogatories,
show ng that there is a genuine issue for trial. 1d. at 324.

Mor eover, when the nonnoving party bears the burden of proof, it
must "nmake a showi ng sufficient to establish the existence of
[every] elenent essential to that party's case." Equinmark
Commercial Fin. Co. v. CI1.T. Fin. Servs. Corp., 812 F.2d 141, 144

(3d Gr. 1987) (quoting Celotex, 477 U.S. at 322). Summary
j udgnent nust be granted "against a party who fails to nmake a

showi ng sufficient to establish the existence of an el enent
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essential to that party's case, and on which that party will bear
the burden of proof at trial." White, 862 F.2d at 59 (quoting
Cel otex, 477 U.S. at 322).

B. STATUTE OF LI M TATI ONS

Def endant argues that plaintiff's clains of negligent
and intentional m srepresentation and fraudul ent inducenent shoul d
be di sm ssed because the two year statute of l[imtations period for
tort actions has run. 42 Pa. Cons. Stat. Ann. 85524(7) (Supp.
1999). PHH contends that the right to institute this suit began
when plaintiff began to notice the decrease in business from PHH
whi ch took place as early as August 1996. Defendant argues that
plaintiff should have been aware of the potential tort suit at that
time, thus triggering the statute of Iimtations, which should have
ended in 1998. Thus, defendant concludes that plaintiff should be
barred frombringing his tort clains which were filed June 1999.

Plaintiff defends agai nst defendant’s statute of
limtations argunent by relying on the fraudul ent conceal nent
doctrine, and the argunent that the statute of limtations is
tolled when it would be inpractical and self-defeating for a
plaintiff to file an action agai nst a defendant providing
continuous help to the plaintiff.

Cenerally, the statute of limtations begins to run once
the plaintiff has discovered his injury, or, in the exercise of
reasonabl e diligence, should have discovered his injury. See

Cathart v. Keene indus. lnsulation, 471 A 2d 493, 500 (1984).

However, Pennsylvani a courts have devel oped the doctrine of
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fraudul ent conceal nent which tolls the statute of limtations where
“through fraud or conceal nent the defendant causes the plaintiff to
relax his or her vigilance or deviate fromthe right of inquiry.”

G ccarelli v. Carey Can. Mnes, Ltd., 757 F.2d 548, 556 (3d Cr.

1985). Fraudul ent conceal nent may be intentional or unintentional,
but “mere m stake, m sunderstanding, or |ack of know edge is

insufficient.” Bohus v. Beloff, 950 F.2d 919, 925 (3d Gr.

1991) (quoting Nesbitt v. Erie Coach Co., 204 A 2d 473 (1964).

Furthernore, there nmust be an affirmative and i ndependent act of
conceal nent that would divert or mslead the plaintiff from
di scovering the injury. Id.

Plaintiff argues that the statute of limtations period
shoul d be tolled because it was not aware of PHH s all eged fraud or
deceit until July 7, 1997, when U S. Toxic received word that
defendant was formally termnating the parties' business
relationship. Plaintiff contends that defendant's officers gave
repeated reassurances to plaintiff that led U S. Toxic to believe
that | egal action was unnecessary. Plaintiff relies on the
deposition testinony of its officers who indicate that they
bel i eved that defendant was going to nmake efforts to renedy the
| ack of business brought to the plaintiff. These officers believed
t hat defendant was trying to bring forth nore business, as
corroborated by a letter sent before their final neeting with
defendant indicating plaintiff's willingness and hope to continue

business with defendant. Up until the very end of the parties’



relationship, plaintiff's officers believed the defendant woul d
make a concerted effort to carry through with its all eged prom ses.
Plaintiff argues that they were lulled into conplacency until their
relationship with defendant was severed.

Whet her the statute of Iimtations has run on a claimis
generally a question of law for this Court; however, it has been
held that at tinmes a factual determ nation by the jury may be

required. See Cathart, 471 A 2d at 500. In Bohus, the court held

that the determ nation of whether a plaintiff exercised reasonabl e
diligence is usually a jury question, which necessarily neans it is
a question which cannot be decided through summary judgnent.

Bohus, 950 F.2d at 925.

This Court finds that plaintiff's evidence, when read in
the light nost favorable to plaintiff, is sufficient to show
defendant's fraudul ent concealnent. Plaintiff raises genuine
i ssues of material fact as to whether defendant msled plaintiff
and when plaintiff should have discovered its injuries. Tolling
the statute of limtations is therefore appropriate in the instance
case. This Court reserves the determ nation of whether plaintiff
exerci sed reasonable diligence in discovering its injuries for a
jury and denies defendant's Mtion for Summary Judgnent as to the
statute of limtations argunent.

C EXI STENCE OF A CONTRACT

Def endant' s second argunent for summary judgnent is that

the lack of an oral contract bars plaintiff's contractual claim



Def endant clains that there was no contract between the parties,
and therefore the breach of contract and unjust enrichnent clains
must be dism ssed. Alternatively, defendant argues that even
assum ng the existence of an agreenent between the parties, the
statute of frauds is applicable to bar recovery by the plaintiff
due to the lack of a witten agreenent.

Plaintiff admts that there is no witten agreenent
relating the alleged obligations of the parties with regard to the
MORE program but argues that the record denonstrates that a jury
could find that a contract existed between the parties and thus the
i ssues regarding the existence of a contract should go to a jury.
Moreover, plaintiff argues that Pennsylvania's statute of frauds
does not contain a provision for oral contracts incapabl e of
performance within one year, and thus the statute of frauds does
not apply to the instant case.

In order to determ ne whether plaintiff survives summary
judgnent, this Court nust now determ ne whether the facts, when
viewed in the light nost favorable to plaintiff, establish the
exi stence of an oral contract. "The burden of proving the
exi stence of a contract lies with the party seeking to establish

it." Ceiger Associates Plunbing, Heating & Air Conditioning, |Inc.

V. Geiger Services, Inc., No. CIV.A 98-1315, 1998 W. 242598, *1

(E.D. Pa. May 14, 1998)(citing Boyle v. Steiman, 631 A 2d 1025,

1033 (1993)). Under Pennsylvania law, plaintiffs nust present

cl ear and precise' evidence” of an oral contract by which both



parties "mani fested an intent to be bound,” for which both parties
gave consi deration, and which contains "sufficiently definite"

terms. Mrtin v. Safequard Scientifics, Inc., 17 F. Supp.2d 357,

368 (E.D. Pa. 1998) (quoting Browne v. Maxfield, 663 F.Supp. 1193,

1197 (E.D. Pa. 1987), and Gorwara v. AEL Indus., Inc., 784 F. Supp

239, 242 (E.D. Pa.1992)). Consideration confers a benefit upon the
prom sor or causes a detrinment to the prom see and nust be an act,
forbearance or return prom se bargai ned for and given in exchange

for the original prom se. Channel Hone Centers, Div. of Gace

Retail Corp. v. G ossman, 795 F.2d 291, 298-99 (3d Gr.

1986) (citations omtted). |In addition, "a contract nust represent

a neeting of the parties' mnds on the essential elenents of their

agreenment."” Courier Tines, Inc. v. United Feature Syndicate, Inc. ,

445 A 2d 1288, 1295 (Pa. Super. C. 1982); see al so Degenhardt v.

The Dillon Co., 669 A 2d 946, 950 (Pa. 1996) (finding that the

"formation of a valid contract requires the nutual assent of the
contracting parties"). Wuen there is conflicting evidence
regarding intent, the question whether the parties forned a

conpl eted contract is one for the trier of fact. Field v. ol den

Triangle Broad., Inc., 305 A 2d 689, 691-92 (Pa. 1973), cert.

deni ed, 414 U.S. 1158 (1974).

Def endant argues that the question whether terns are
“clear and precise” is an issue of law to be determ ned by the
Court, and that in the instant case there is a conplete | ack of
specificity. To support this contention defendant cites National

Data Paynment Systenms v. Meridian Bank, 18 F. Supp. 2d 543 (E.D. Pa.




1998). However, that case deals with a witten agreenent, rather
than an oral contract, which is the agreenent in contention in this

case. Plaintiff cites Prinme Bldg. Corp. v. Itron, Inc., 22 F. Supp.

2d 440 (E.D. Pa. 1998), which states that in the case of a disputed
oral contract, “what was said and done by the parties, as well as
what was intended . . . are questions of fact to be resolved by the

trier of fact.” Prime Bldg. Corp., 22 F.Supp. 2d at 444 (quoting

Johnston the Florist, Inc. v. TEDCO Const. Corp., 657 A .2d 511, 516

(1995). This Court agrees with plaintiff that the determ nati on of
factual disputes regardi ng what was said, what was done and the
intentions of each party nust go the jury with instructions that
the evidence nust be “clear and precise” to establish an oral
contract.

In the instant case, factual disputes exist as to the
parties' intentions as well as what was said, prom sed, and done.
Def endant argues that the nature of the parties' ongoing
relationship belies the existence of a contract. Even if an
agreenent had been nade, defendant argues that the | ack of
specificity with regards to the specific anmounts and type of work
as well as dollar anpbunts denonstrates the | ack of any neeting of
the mnds by the parties. Defendant al so contends that no contract
exi sts because there is a |lack of consideration. Defendant asserts
that they provided work to plaintiff both before and after
i npl enentation of the MORE program Additionally, defendant says

they utilized mnority and wonmen owned busi nesses both before and
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after the MORE program and therefore there was no new
consideration. Finally, defendant posits that there were outside

i nfl uences and factors which inpacted the overall volune of work
ultimately given out by PHH, and that these factors were not
related to the MORE Program Defendant clainms that plaintiff's
assertions that the decrease in the volune of work was only rel ated
to the MORE Program when in fact that decrease was experienced by
ot hers and had unrel ated causes, is unfair.

In arguing that a valid contract was nmade, plaintiff
argues that the record shows sufficient evidence of the intentions,
sufficiency of ternms, and consideration necessary to find that a
contract existed. Plaintiff relies on deposition testinony as well
as various correspondences in alleging that defendant gave
plaintiff assurances of work in exchange for U S. Toxic's agreenent
to partner in the MORE Program Plaintiff contends that such
representations led plaintiff to believe that defendant intended to
enter an agreenent. Plaintiff also contends that the agreenent was
made with sufficient specificity because defendant prom sed to
provide U.S. Toxic with at |east $1,600,000 in honme inspection and
environnental testing work and all of the work in the MORE areas
for as |l ong as defendant used the program

I n showi ng evi dence of consideration, plaintiff points
to deposition testinony which suggests defendant would in fact
benefit fromthe inplenentation of the MORE Program Plaintiff

contends that defendant benefitted fromthe MORE program because

11



t he program provi ded defendant with increased mnority owned

busi ness usage and helped it to conply wth governnent and private
relocation contracts. Plaintiff also points to depositions of
defendant's officers who stated defendant was having difficulties
finding mnority and wonen owned inspectors prior to the MORE
program Again, this is further evidence that defendant did
benefit fromthe supposed agreenent between the parties.

Plaintiff, of course, contends they were to benefit fromthe
agreenent through an increase in business.

This Court finds the evidence produced by plaintiff,
when read in the Iight nost favorable to plaintiff, shows that an
oral contract existed. Because plaintiff has produced evi dence
that rai ses genuine issues of material facts as to whether an oral
contract existed between the parties this Court determ nes that the
evi dence presented by both sides should be presented to a jury.

Def endant al so argues that the claimfor unjust
enrichnment should be di sm ssed because there is no basis for an
unjust enrichnment claimw thout a contractual relationship.
Plaintiff argues that it legitimately brings the claimfor unjust
enrichnment as an alternative claimto the breach of contract claim
as provided for in Federal Rule of Gvil Procedure 8(e)(2). To
secure an unjust enrichnent claima party nmust show that “the party
agai nst whom recovery is sought either wongfully secured or

passively received a benefit that would be unconscionable for the

12



party to retain w thout conpensating the provider.” Curtin v. Star

Editorial, Inc., 2 F. Supp.2d 670, 674 (E.D. Pa. 1998).

Agai n, defendant clains it received no benefit from any
arrangenents with plaintiff, and that plaintiff was conpensated for
its efforts in each instance for work perfornmed by an inspection
subcontractor. Plaintiff counters, once again, by pointing to
deposition testinony that indicates defendant's benefit was through
the success of the MORE Program Additionally, plaintiff argues
that the conpensation plaintiff received was neither commensurate
with, nor in response to, their efforts behind the MORE program

This Court finds that plaintiff has produced sufficient
evi dence of unjust enrichnent to raise genuine issues of materi al
fact. Insofar as the issues concerning the existence of an oral
contract nust go before a jury, so nust the factual disputes
concerni ng unjust enrichnment. Moreover, defendant m sstates the

Court's holding in Curtin v. Star Editorial, Inc., 2 F.Supp.2d 670

(E.D. Pa. 1998), which actually held: “[w] here a direct contractual
relationship exists between the parties, no basis for an unjust
enri chnent exists.” 1d. at 674. Regardless, this Court denies
defendant's Mdtion to dism ss the unjust enrichnent claim

Def endant makes one final argunent that the contract
cl ai ms nmust be dism ssed because there was no contract in witing.
To support this argunment, PHH cites the general statute of frauds
rul e which requires all agreenents which do not take place within

one year to be in witing. Calamari and Perillo, Contracts 2d Ed.,
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819-7 (1981). This rule, however, is not applicable in
Pennsyl vani a, where the “Pennsyl vania Statute of Frauds does not
contain a provision for agreenents that cannot be perforned wthin

one year.” Hornyak v. Sell, 427 Pa. Super 356, 361 (1993).

Therefore, defendants argunent in this instance is also dism ssed.
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ORDER
AND NOW this day of Decenber, 1999, upon
consi deration of Mdtion for Sumrary Judgnent of Defendant Cendant
Mobility Services Corp., and plaintiff’'s response thereto, it is
hereby ORDERED that said Mdtion is DEN ED.
AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.
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