IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GENERAL REFRACTORI ES COVPANY . CIVIL ACTI ON
and GREFCO, | NC. ;
V.
LI BERTY MUTUAL | NSURANCE COVPANY NO. 97-7494
MEMORANDUM AND ORDER

HUTTON, J. Decenber 9, 1999
Presently before the Court are Defendant Liberty Mitual

| nsurance Co.’ s (“Defendant”) Motion to Dismss Counts Il and IV of

Plaintiffs General Refractories Conpany’s and Gefco, Inc.’s

(“Plaintiffs) Conplaint (Docket No. 16) and Plaintiffs’ Response
thereto (Docket No. 19). For the foregoing reasons, said Mdtionis

DENI ED.

| . BACKGROUND

At its core, this insurance coverage action concerns
Plaintiff Gefco, Inc.’s (“Gefco”) claim of reinbursenent from
Def endant, wunder insurance policies issued by Defendant to its
i nsured Great Lakes Carbon Corporation (“Geat Lakes”), which the
Third Crcuit determned Gefco acquired from Geat Lakes in an
asset purchase and sale that took place in 1966. Grefco seeks
rei nmbursenent of all defense and i ndemity costs paid on Plaintiff
Grefco’'s behalf by its own insurers for clainms brought against

G ef co. Def endant now files the instant Motion to Disniss Counts



Il and 1V of Plaintiff’'s Conplaint pursuant to Federal Rule of
Cvil Procedure 12(b)(6).

The Court set forth at I ength the factual and procedural
background of this lawsuit in its of Decenber 14, 1998. The Court
therefore refers the reader to said Menorandum and Order for a
detailed recitation of the relevant facts and interim decisions

made by the Court up to that date.

1. STANDARD OF REVI EW

A. Legal Standard for Fed. R Civ. P. 12(b)(6) Motion

"A notion to dism ss pursuant to [Federal Rule of Gvil
Procedure] 12(b)(6) may be granted only if, accepting al
wel | - pl eaded al | egations in the conplaint as true, and vi ewi ng t hem
inthe light nost favorable to plaintiff, plaintiff is not entitled

to relief." In re Burlington Coat Factory Sec. Litig., 114 F.3d

1410, 1420 (3d Gr. 1997). That is, a reviewng court nust
"refrain fromgranting a dismssal unless it is certain that no
relief can be granted under any set of facts which could be

proved." Schuylkill Energy Resources, Inc. v. Pennsylvani a Power

& Light Co., 113 F.3d 405, 412 n.5 (3d G r. 1997) (quoting Fuentes

v. South Hills Cardiol ogy, 946 F.2d 196, 201 (3d Cir. 1991)), cert.

denied, 118 S. C. 435 (1997). In resolving a Rule 12(b)(6)
notion, the court primarily considers the allegations in the
conplaint, although matters of public record, orders, itens

appearing in the record of the case and exhibits attached to the
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conplaint nmay also be taken into account. Chester County

Internediate Unit v. Pennsylvania Blue Shield, 896 F.2d 808, 812

(3d Cr. 1990). The court's inquiry is directed to whether the
all egations constitute a statenent of a clai munder Federal Rul e of
Cvil Procedure 8(a) and whether the plaintiff has a right to any
relief based upon the facts pled. The ultimate "issue is not
whether a plaintiff will wultimately prevail but whether the
claimant is entitled to offer evidence to support the clains."

Scheuer v. Rhodes, 416 U. S. 232, 236, 94 S. C. 1683 (1974).

Dism ssal under Rule 12(b)(6) for failure to state a claimis
therefore limted to those instances where it is certain that no
relief could be granted under any set of facts that could be

proved. Ransom v. Marazzo, 848 F.2d 398, 401 (3d Gr. 1988);

Angel astro v. Prudential -Bache Sec., Inc., 764 F.2d 939, 944 (3d

Cr. 1985), cert. denied, 470 U S. 935, 106 S. C. 267 (1985).

1. D SCUSSI ON

A. Defendant’s Mdtion to Dismss Count |1:
Breach of Fiduciary Duty

Count Il of the Conplaint is a claimfor breach of
fiduciary duty. Count Il alleges that Defendant breached its
fiduciary duty by not acting “reasonably, in good faith, and wth
due care in nmanaging, admnistering, processing, handling,
defending, and resolving all clains asserted against” Plaintiffs.

(Conpl. at § 60). Under Pennsylvania |law, the fact that an insurer
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and i nsured enter into an i nsurance contract does not automatically

create a fiduciary relationship. See Conn. Indem Co. v. Markman,

CIV.A No. 93-799, 1993 W 304056, at *5 (E.D. Pa. Aug. 6, 1993)
(citations omtted). Nevertheless, the insurance contract and the
duties it inposes may give rise to a fiduciary rel ati onshi p between

the insurer and the insured in limted circunstances. See Garvey

V. National Mut. Ins. Co., CIV.A No. 95-0019, 1995 W 115416, at

*4 (E.D. Pa. March 16, 1995). Accordi ngly, Pennsylvania |aw
permts an insurer to assune a fiduciary duty in limted

ci rcunst ances. See Conn. Indem Co., 1993 WL 304056, at *5. For

exanple, an insurer assunes a fiduciary duty when it asserts a
stated right under the policy to handle all clains against its

i nsur ed. See Conn. I ndem Co., 1993 WL 304056, at *5.

As to the existence of a fiduciary duty, the Conpl aint
all eges as foll ows:
Pursuant to the ternms of . . . [ Def endant ’ s]
Conprehensive Ceneral Liability Insurance Policies,
[ Def endant] agreed to defend and i ndemnify [ Great Lakes]
and its various divisions and subsidiaries in all suits
asserting bodily injury, sickness, or disease, including
death at any tinme resulting therefrom sustained by any
person and caused by acci dent.
(Compl. at § 11). The Court finds that as the parties’ policy
asserts a stated right to handle all clains against the insured.
Plaintiffs sufficiently allege that Defendant owed Plaintiffs a

fiduciary duty.



Plaintiffs rely on New Concept Beauty Acadeny, Inc. V.

Nati onw de Mut. Ins. Co., NO CIV.A 97-5406, 1997 W 746203 (E. D

Pa. Dec. 1, 1997), for the proposition that under Pennsyl vani a | aw,
an i nsurance policyhol der may sue the policy’ s issuer for breach of
fiduciary duty, so long as the fiduciary duty clamis founded in
contract. (Pl.s Mem of Law in Opposition to Def.’s Mt. to

Dismss at 8 (citing New Concept)). In New Concept, the New

Concept Beauty Acadeny (“Acadeny”) was insured by defendant
Nati onwi de | nsurance (“Nationw de”). Acadeny paid each of its
prem uns and satisfied each of its obligations under the policy.
The parties’ policy was in effect at all tinmes relevant to
Acadeny’s clainms. After Acadeny suffered damages to its prem ses
as the direct result of a broken water pipe, it submtted a claim
to Nationw de. Nati onw de denied, delayed, and/or wthheld
paynents due Acadeny although it knew that the claim was valid.
Acadeny sued Nationw de for, inter alia, breach of fiduciary duty.
Nati onw de sought to dism ss Acadeny’'s claim pursuant to Rule
12(b)(6). The court denied Nationw de’s notion because Plaintiff
only sought contract damages under it breach of fiduciary duty

claim New Concept, 1997 W. 746203, at *3.

Def endant makes several argunents in support of its

Mot i on. Def endant contends that the New Concept holding is not

rel evant to the instant matter because Acadeny only sought contract

damages. Defendant al so argues that Pennsyl vania | aw requires t hat



once a bad faith action is instituted against an insured under 42
Pa. Cons. Stat. Ann. 8§ 8371, a claimfor breach of fiduciary duty
must be dism ssed as redundant. Defendant inplicitly argues that
insofar as Plaintiff’'s breach of fiduciary duty claim alleges a
tort or seeks punitive damages, it should be dism ssed. See

Geater NY. Ins. Co. v. North River Ins. Co., Inc., 872 F. Supp.

1403, 1409 (E.D. Pa. 1995).
Addi tionally, Defendant contends that the holding in

Wod v. Allstate Ins. Co., No. CV.A 96-4574, 1996 W. 637832 (E. D

Pa. Nov. 4, 1996), should control the Court’s disposition of this
breach of fiduciary duty claim

In Wod, Plaintiff alleged breach of fiduciary duty.
Def endant notioned for the dism ssal of said claim arguing that in
Pennsyl vania there exists no such tort against an insurer. The
court dismssed Plaintiff’s claim reasoning that “there is no
comon |aw tort action for . . . breach of fiduciary duty. The
[ Pennsyl vania] bad faith statute provides the sole renmedy for

puni tive damages for insureds who allege . . . breach of fiduciary

duty.” Wod, 1996 W. 637832, at *2 (enphasis added) (citations
omtted).
Plaintiffs allege that their breach of fiduciary duty

cl ai mneither sounds in tort nor seeks punitive damages but rat her



sounds in contract and seeks an award of interest.?
Not wi t hst andi ng Def endant’s argunents, federal courts interpreting
Pennsyl vania |aw recognize that breach of fiduciary duty is

essentially a contractual claim See Ingersoll-Rand Equip. Corp.

v. Transport Ins. Co., 963 F. Supp. 452, 454 (M D. Pa. 1997); New
Concept, 1997 W. 746203, at *3. Accordingly, the Court finds that
in accepting as true the allegations in the Conplaint and all
reasonable inferences drawn therefrom Plaintiffs sufficiently
all ege facts to survive defendant’s Motion to Dism ss. Said Mtion
is denied as it relates to the breach of fiduciary duty claim

B. Defendant’s Motion to dism ss count 1V: Wongful Use

of Givil proceedings as to Gefco in Violation of
42 Pa. Cons. Stat. Ann. 8 8351 et seq.

Plaintiffs acknowl edge that they incorrectly captioned
the instant cause of action and intended to state an Abuse of
process claim (See Pl.s” Mem of Lawat 6 n.4). |Indeed, Count |V

expressly seeks relief under the comon |aw renedy of abuse of

1 Plaintiffs also argue that because their other three clains sound in

tort, the breach of fiduciary duty claimnust sound in contract as the Court would not
ot herwi se have a basis to award interest as prayed for in the Ad Dammum cl ause of
their Conmplaint. (Pl.s’ Mem of Lawin Opposition to Def.’s Mdt. to Dismiss at 10
n.7). The Court notes that Plaintiffs may recover interest under Pennsylvania's bad
faith statute. See 42 Pa. Con. Stat. Ann § 8371(1) (West 1999). Accordingly,
Plaintiffs’ claimthat their breach of fiduciary duty claimnpust sound in contract
because their other clains state tort causes of action is therefore unpersuasive. In
support of their argunment agai nst dism ssal, however, Plaintiffs state that their
breach of fiduciary duty claimis stated broadly so as to enconpass a contract theory
for breach of said duty. The Court agrees. Finally, the Court notes that the first
paragraph of Plaintiffs’ Conplaint states that “this is an action for bad faith clains
and ot her breaches of conmon | aw obligations arising out of [Defendant’s] refusal to
provide the insurance coverage that . . . the Third Crcuit . . . had determ ned
[Plaintiff] Grefco acquired from Great Lakes Carbon Corporation . . . in an asset
purchase and sale that took place in 1966.” (Pl.s’ Conpl. at § 1 (enphasis added).

In consideration of the above, the Court cannot conclude that Plaintiffs claimis
legally insufficient under the paraneters of Rule 12(b)(6).
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process. (See Conpl. at 9 74 (Defendant “abused process in the
District Court Action . . . .") (enphasis added)). The Court
therefore treats Count IV as an abuse of process claim

Abuse of process is a common law tort defined by

Pennsyl vani a case |law. See Rosen v. Tabby, No. CIV.A  95-2968,

1997 W. 667147, at *8 (E.D. Pa. Cct. 9. 1997). Abuse of process is
“the use of the |legal process against another ‘primarily to
acconplish a purpose for which it is not designed.’” Rosen, 1997
W. 667147, at *8 (citation omtted). The tort is intended to
remedy the “inproper use or perversion of ‘process’ after it is

issued.” Braden v. City of Phial., No. CV.A 98-CVv-2718, 1998 W

633988, at *3 (E.D. Pa. Aug. 21, 1998) (citation omtted). The
word “process” as it is used in this tort is “interpreted broadly
and enconpasses the entire range of procedures incident to the

litigation process.” Rosen v. Anerican Bank of Roll, 627 A 2d 190,

192 (Pa. Super. Ct. 1993) (citations omtted).

To satisfy the requi renents of an abuse of process claim
Plaintiffs nust denonstrate that Defendant (1) used a | egal process
against Plaintiffs, (2) primarily to acconplish a purpose for which
the process was not designed, and (3) harm has been caused to

Plaintiffs. See Braden, 1998 W. 633988, at *3.

Plaintiffs all ege that Def endant acted wi t hout reasonabl e
basi s on numerous occasions to, inter alia, prolong the litigation.

(See Conpl. at Y 74-75). Plaintiffs also allege that Defendant



abused process “for the purpose of delay and harassnent, and to
continue its efforts to ignore the contractual obligations owed to
[Plaintiff] Geco.” (Conpl. at § 76). Finally, Plaintiffs allege
that real and substantial danage has been and continues to be
suffered. (See Conpl. at § 78). In light of the foregoing, the
Court finds that Plaintiff alleges sufficient facts to survive
Defendant’s Rule 12(b)(6) Motion. Accordingly, said Mtion is
denied as it relates to Plaintiffs’ abuse of process claim

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GENERAL REFRACTORI ES COVPANY : CIVIL ACTION
and GREFCO, | NC. :

V.
LI BERTY MUTUAL | NSURANCE COVPANY NO 97-7494

ORDER

AND NOW this oth  day of Decenber , 1999, upon
consideration of the Plaintiffs General Refractories Co.’s and
Gefco, Inc.’s Motion to Conpel Discovery Responses from Def endant
Li berty Mutual Insurance Co. (Docket No. 13), and the Defendant’s
Response (Docket No. 15), I T IS HEREBY ORDERED THAT t he sai d Mdti on

i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



