IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENNSYLVANI A PROTECTI ON AND
ADVOCACY, | NC.,

Plaintiff,
V.

FEATHER O. HOUSTOUN, in her

of ficial capacity as Secretary of

t he departnment of Public Welfare

of the Commonweal t h of :

Pennsyl vani a, : CIVIL ACTI ON

CHARLES CURIE, in his official : No. 98-4180
capacity as Deputy Secretary of :

the Ofice of Mental Health of

the Departnment of Public Welfare

of the Commonweal t h of

Pennsyl vani a, and

GREGORY M SM TH, in his official
capacity as the Superintendent
of Allentown State Hospital,

Def endant s.

VEMORANDUM AND ORDER
JOYNER, J. NOVEMBER , 1999

Plaintiff, Pennsylvania Protection & Advocacy, Inc. (“PP&A”)
has sued Defendants Feather O Houstoun, Secretary of the
Department of Public Welfare, Charles Curie, Deputy Secretary of
the Ofice of Mental Health of the Departnent of Public Wl fare,
and Gregory M Smth, Superintendent of Allentown State Hospital.
Plaintiff’s claimis that the Protection and Advocacy for
| ndi viduals with Mental Illness Act (“PAIM”), 42 U.S.C. 88§
10805-06 (1995), guarantees it access to certain docunents
relating to the death of Dolores L. The Court has Federal
Question jurisdiction over this case. See 28 U.S.C. § 1331



(1993). Presently before the Court are Mdtions for Summary
Judgnent by both Plaintiff and Defendants. For the follow ng
reasons, Plaintiff’s Motion is GRANTED and Def endants’ Mtion is
DENI ED.

BACKGROUND

On February 3, 1998, Allentown State Hospital (“ASH’)
patient Dolores L. attenpted to strangle herself with a pay
tel ephone cord. She was taken to a | ocal hospital, where five
days |l ater she died.

Plaintiff, Pennsylvania Protection & Advocacy, Inc.
(“PP&A"), was notified of Dolores L.’s death in accordance with
an agreenent between PP&A and the Pennsyl vani a Departnent of
Public Wlfare. PP&A is a non-profit corporation designated by
Pennsyl vania to satisfy 42 U S.C. 8 6042(a). That statute
requires Pennsylvania to “have in effect a systemto protect and
advocate the rights of individuals with devel opnent al
disabilities.” [1d. PP&A is accordingly the “eligible systent
under the Protection and Advocacy for Individuals with Mental
Il ness Act (“PAIM”), 42 U.S. C. 88 10805-06, which guarantees it
access to certain records. See 42 U.S.C. § 10806(a)(4)(A-(B)."*

! Plaintiff’s brief refers to the “PAIM Act,” whereas
Def endants’ brief refers tothe “PAMI Act.” The original title of
the 1986 Act was the Protection and Advocacy for Mentally 111
| ndi viduals Act — PAMI. See Historical and Statutory Notes to 42

US CA § 10801 (1995). In 1991, the Act was anended to
substitute the phrase “individuals with nental illness” for
“mentally ill individuals” throughout the Act. 1d. The title of
the Act, as listed in the United States Code Annotated, continues
to read “Protection and Advocacy for Mentally I1Il1l [Individuals”
(PAM 1) . See Title to 42 U S.CA § 10801 (1995). This is
presumably because the title of the Act is not “part of” the Act,
and accordingly was not affected by the 1991 Anmendnent. See

Pennhurst State School & Hospital v. Halderman, 451 U.S. 1, 19 n. 14
(1981). Since the 1991 Anendnent, sone courts have referred to the
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PP&A, as part of its investigation, requested docunents
related to “peer review commttees formed by ASH to investigate
Dolores L.’s death. A “peer review conmittee is a committee of
nmedi cal professionals who eval uate the nedical care given by
anot her nedi cal professional. See, 63 P.S. 8 425.2. Peer review
is intended to i nprove nedi cal care by encouragi ng nedica
prof essi onal s to eval uate one another candidly. See Mrse v.

Gerity, 520 F. Supp. 470, 471 (D. Conn. 1981).

ASH conplied with PP&A s ot her docunent requests, but
refused to produce the peer review reports on the grounds that
they are protected by Pennsyl vania s Peer Review Protection Act
(“PRPA"), 63 PS § 425.1 et seq. The PRPA strongly limts the
di scoverability of “the proceedings and records of a [peer]
review commttee.” 63 P.S. 8 425.4 (1996). To encourage peer
review, Pennsylvania, |like with many other states, has passed
this legislation to protect the confidentiality of peer review
reports.

PP&A t hen sued ASH, arguing both that the PRPA does not
apply to these docunents, and nore broadly that the federal PAI M
Act preenpts Pennsylvani a’s PRPA.

DI SCUSSI ON

Sunmmary Judgnent St andar d

“PAM | Act,” while others have chosen to refer to the “PAIM Act.”
Conpare Doe v. Stincer, 175 F.3d 879, 881 (11'" Cir. 1999) (“PAMI
Act”) with CGeorgia Advocacy Ofice, Inc. v. Canp, 172 F. 3d 1294,
1295 (11'" Gir. 1999) (“PAIM Act”). The phrase “individuals with
mental illness” appears to be the preferred usage, and the clear
intent of the 1991 Anendnent was to change the usage of the phrase
t hroughout the Act. Accordingly, this Court has chosento refer to
the act as the PAIM Act.




Federal Rule of G vil Procedure 56(c) provides that a court
may grant sunmary judgnent where “the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” The parties agree that the facts
are undi sputed in this case, and the Court is thus left with
purely legal issues. Accordingly, sunmary judgnent is
appropriate in this case.

L. Applicability of the PAIM Act
As the “eligible systenf under 42 U S.C. § 10801 et seq.,

PP&A “shal |l ... have access to all records of...any individual who
is aclient of the systemif such individual, or the |egal
guar di an, conservator, or other |egal representative of such

i ndi vi dual , has authorized the systemto have such access.” 42
U S.C 8§ 10805(a)(4)(A). PP&A received a signed release to
access the records of Dolores L. fromher son, who is her next of
kin. Both parties have agreed that this release is sufficient.
See Conpl ai nt/ Answer at  17.

Def endant s acknow edge that the PAIM Act gives PP&A a
“qualified right of access to records generally,” but argue that
the PAIM does not grant PP&A a right to access peer review
reports in particular. Defendants’ Summary Judgnent Brief at 8. 2

Def endants’ argunent is based on a citation to |egislative

history that “[i]t is the Conmttee's intent that the PAIM Act

2 This argument is also a component of Defendants’ Supremacy
Cl ause anal ysis. The Supremacy Clause conponent is not be
addressed in this section of this Menorandum Rather, this section
islimtedto Defendants’ argunment as it bears on the applicability
of the PAIM Act in this case.



does not preenpt State | aw regardi ng di scl osure of peer
revi ew nedi cal review records relating to the proceedi ngs of such
commttees.” S. Rep. No. 102-114 at 5. Defendants use this
| egislative history to argue that the PAIM Act does not require
di scl osure of peer review reports.

There are several problenms with this argunent. The cited
| egi slative history purports to describe the intention only of a
Senate Committee, not the intention of the Senators and
Representatives who voted to make the proposed act into law. A
passage from |l egislative history “does not itself have the force
of law.” United States v. Fisher, 10 F.3d 115, 120 (3d Cir.
1993).

But nore inportantly, it is inappropriate to use |legislative
history in interpreting this section of the PAIM Act. The text

of the statute says that an eligible system shal

(4) in accordance with section 10806 of this title, have access
to all records of -

(A any individual who is a client of the systemif such
i ndividual, or the |egal guardian, conservator, or
ot her | egal representative of such individual, has
aut hori zed the systemto have such access..

42 U.S.C. § 10805(a)(4)(A) (enphasis added). In interpreting
this statute, the Court takes notice of what one court has called
“t he unequi vocal force of the word[] ‘all.”” Madrid v. Gonez, 150

F.3d 1030, 1037 n.11 (9'" Cir. 1998). Wen the text of a statute

i s unanbi guous, a court should very rarely consider |egislative
history in interpreting that statute. As the Third G rcuit has
stated, “[w e |look to the text of a statute to deterni ne
congressional intent, and ook to legislative history only if the
text is anbiguous.” United States v. Sherman, 150 F.3d 306, 313
(3d Gir. 1998).




The only exception to this ‘plain nmeaning’ rule is where the
“literal application of a statute will produce a result
denmonstrably at odds with the intention of its drafters.” New
Rock Asset Partners, L.P. v. Preferred Entity Advancenents, Inc. ,
101 F.3d 1492, 1498 (3d Gr. 1996). 1In this case, Defendants

support their argunment that literal application of the plain
nmeani ng of this statute would produce a result denonstrably at
odds with then intention of the PAIM Act’s drafters by citing

| egislative history that postdates the enactnent of the statute.
The legislative history cited by Defendants cones froma 1991 re-
aut hori zation of the Act, in which no anmendnents were nade
relevant to the statutory provisions at issue in this case. This
postdated | egislative history, by a different Congress than
originally passed the Act, and expressing only the opinion of a
comrittee of that Congress, is sinply not evidence of the intent
of Congress when it passed the PAIM Act. Defendants have not
shown that the literal application of the word “all records”
woul d produce a result denonstrably at odds with the intention of
the PAIM Act’s drafters.

Accordingly, this Court wll follow the plain | anguage of
the PAIM Act, and interpret “all records” to include peer review
reports.

II1. Applicability of the PRPA

This case cones to this Court under federal question
jurisdiction. Unlike in a diversity case, a federal court does
not apply state privilege lawin a federal question case. See
Fed. R Evid. 501. The Advisory Commttee Notes to Rule 501
state that “in crimnal and Federal question civil cases,

federally evolved rules on privilege should apply since it is
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Federal policy which is being enforced.” Advisory Commttee
Notes to Fed. R Evid. 501

That said, a federal court may recognize a state privil ege
in a federal question case where doing so would not prejudice a
federal interest. “Courts can look to state privilege |aw for
gui dance...but are free to depart fromit.” Dunn v. WArhol, 1992
WL 328897 at *1 (E.D.Pa.). As another court has stated, “a

strong policy of comty between state and federal sovereignties

i npel s federal courts to recognize state privileges where this
can be acconplished at no substantial cost to federal substantive
and procedural policy.” United States v. King, 73 F.R D. 103,
105 (E.D.N. Y. 1976). But when the federal interest is strong,

the state |law of privilege should not be applied. Where the PRPA
has cone into conflict with strong federal interests in federa
guestion cases, the PRPA has been held not to apply. See

Swart hnore Radi ation Oncology, Inc. v. Lapes, 1993 W 517722 at
*3-4 (E.D.Pa.); Dunn v. Warhol, 1992 W. 328897 at *1-2 (E.D.Pa.)

(holding the PRPA not to apply in a federal question case where
“a potentially nmeritorious federal claimw th strong public
policy inplications may be effectively underm ned by the
excl usi on of rel evant evidence.”).

The federal interest at issue in this case is very strong.
The PAIM Act was passed because Congress found that “individuals
with nental illness are vulnerable to abuse and serious injury,”
and further that “[s]tate systens for nonitoring conpliance with
respect to the rights of individuals with nental illness vary
wi dely and are frequently inadequate.” 42 U S.C. § 10801(a)(1)-
(4). ‘Eligible systens,’ including PP&A, play an inportant role
in the nonitoring systemestablished by the PAIM Act. The goal
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of the Act is for these eligible systens to “investigate

i ncidents of abuse and negl ect of individuals with nental
illness....” 42 U.S.C. 8 10801(b)(2)(B). The PAIM Act’s grant
of access to “all records” is clearly crucial to fulfilling this
goal .

G ven the inportance of the federal interest in this case,
it would be inappropriate to recognize the state | aw peer review
privilege in this federal question case. Thus, the Pennsylvania
peer review privilege, enbodied in the PRPA, will not be applied
in this federal question case.

V. Preenption of PRPA by PAIM
PP&A argues that the PAIM Act preenpts the PRPA. Al though

some conponents of the preenption argunent overlap with the
i ssues di scussed above, this Court declines to address the
preenption issue in this case. The Court has found that the
PAIM Act does apply to peer review reports, and that the PRPA
shoul d not be applied in this federal question case. Plaintiff’s
preenption argunent is therefore no | onger necessary to decide
this case.
CONCLUSI ON

The PAIM Act’s use of the phrase “all records” grants
Plaintiff a right to access ASH s peer review reports related to
the death of Dolores L. The PRPA, as a state law privilege, wll
not be recognized in this federal question case because it
conflicts with an inportant federal interest. Accordingly,
Def endants nust produce to Plaintiff all documents relating to
the death of Dolores L., including peer reviewreports.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENNSYLVANI A PROTECTI ON AND
ADVOCACY, | NC.,

Plaintiff,
V.

FEATHER O. HOUSTOUN, in her

of ficial capacity as Secretary of

t he departnment of Public Welfare

of the Commonweal t h of :

Pennsyl vani a, : CIVIL ACTI ON

CHARLES CURIE, in his official : No. 98-4180
capacity as Deputy Secretary of :

the Ofice of Mental Health of

the Departnment of Public Welfare

of the Commonweal t h of

Pennsyl vani a, and

GREGORY M SM TH, in his official
capacity as the Superintendent
of Allentown State Hospital,

Def endant s.

ORDER
AND NOW this day of Novenber, 1999, upon

consideration of Plaintiff’'s and Defendants’ cross-notions for
Summary Judgnent, as well as the parties’ responses, and in
accordance with the foregoi ng Menorandum it is hereby ORDERED
that Plaintiff’s Mdtion is GRANTED and Def endants’ Mtion is
DENI ED. Sunmmary judgnment shall be entered in favor of Plaintiff.
Def endants are further ORDERED to produce to Plaintiff,
within 10 days of the date of this Order, all reports, docunents,
and records related to the death of Dolores L., including the

Sentinel Event Report and any ot her docunents w thheld by



Def endants on the basis of the Pennsylvania Peer Review
Protection Act, 63 PS § 425.1 et seq.

BY THE COURT:

J. CURTIS JOYNER, J.



