IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHESTER PERFETTO : ClVIL ACTI ON
AGENCY, | NC. :
V.

CHUBB & SON, a division
of Federal |nsurance :
Conpany, et al. : NO. 99- 3492

MEMORANDUM

Padova, J. Oct ober 21, 1999

This is a contract case initiated by Chester Perfetto Agency
(“Chester”) agai nst Defendants Chubb & Son, Inc. (“CSI”), Chubb &
Son (“Chubb”), and Ronal d Spaul ding (“Spaul ding”), an officer of
either CSI or Chubb.

Chester markets and sells insurance products, acting as a
general agent for travel insurance underwitten by Chubb.
Chester is conpensated for its services in tw ways: (1) regul ar
sal es conm ssions under the Agency Agreenent; and (2) incentive
paynents for neeting specified performance goal s under the
Conti ngent Conmi ssion Point Program Agreenent (“Incentive
Agreenment”). In this suit, Chester asserts that Chubb
del i berately m scal cul ated the incentive conmm ssions payable in
1998, resulting in underpaynent by $330, 000.

Cal cul ation of these incentive comm ssions is based on data

for gromh, loss ratio, and retention for each cal endar year.



Loss ratio for a given calendar year is defined under the
I ncentive Agreenent as the total reported | osses and al |l ocat ed
| oss adj ustment expense for certain types of insurance products
written by Chubb through Chester, divided by the gross earned
prem um for such business. The incentive comm ssions thensel ves
are calculated as a nultiple of reward points that are listed in
a table attached to the Incentive Agreenent. For each reward
poi nt, Chubb nust pay one percentage of Chester’s annual gross
witten premumfor certain types of products witten by Chubb.
In 1998, Chester believes it had a loss ratio of |ess than
49% thus entitling it to receive an incentive conm ssion of at
| east $495, 000. 00. However, Chubb cal cul ated Chester’s | oss
ratio to be 68% justifying paynent of only $165, 970.48. Chester
asserts that Chubb deliberately mscalculated this ratio by
deducting conmm ssions Chubb paid to travel agencies through whom
Chester marketed and sold Chubb’s insurance products, and by
i nproperly including certain clains.
Chester asserts three clains in its Conplaint. Count I
al |l eges breach of contract agai nst Chubb and CSI. Count Il seeks
tort recovery for breach of the principal’s duty of good faith
and fair dealing to its agent from Chubb, CSI, and Spaul di ng.
Count 111 alleges breach of the inplied contractual duty of good
faith and fair dealing agai nst Chubb and CSI

Def endants have filed a Motion to Dismss pursuant to Fed.



R Gv. P. 12(b)(6) counts Il and Ill in their entirety, and
count | as against CSI only.

| . STANDARD CF REVI EW

This Court nmay dismss a claimunder Fed. R Cv. P
12(b)(6) only if the plaintiff can prove no set of facts in

support of the claimthat would entitle himto relief. ALA, Inc.

v. CCAIR, Inc., 29 F.3d 855, 859 (3rd Cir. 1994). The review ng

court nust consider only those facts alleged in the conplaint and
accept all of the allegations as true. |d.

1. DI SCUSSI ON

A Csl

Def endants seek to dismss all counts as to CSI because CSI
never signed or ratified any of Chester’s agreenents w th Chubb,
so it was not a party to the contract at issue.

In order to prove a breach of contract under Pennsyl vani a
law, a plaintiff nust show (1) the existence of a valid and
bi ndi ng contract to which the plaintiff and defendants were
parties; (2) the contract’s essential terns; (3) that plaintiff
conplied with the contract’s terns; (4) that the defendant
breached a duty inposed by the contract; and (5) danages

resulting fromthe breach. BosumRho, MD. v. Vanguard OB/ GYN

Assoc., P.C., No. AV. A 98-1673, 1999 W 228993, at *3 (E.D. Pa.

Apr. 15, 1999).
Because Defendant CSI was not a party to or signatory of any

of the contracts involved in this dispute, Chester cannot show
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the existence of a valid and binding contract to which CSI was a
party. For this reason, counts | and IIl as against CSI are
di sm ssed with prejudice.

Al t hough count |1 alleges a cause of action sounding in
tort, the underlying facts that formthe basis for the claim
arise fromthe parties’ duties pursuant to the Incentive
Agr eenent between Chester and Chubb. Since CSI was not a party
to or signatory of this contract, it cannot be held |liable on
this count. For this reason, count Il as against CSI is
di sm ssed with prejudice.

B. Tortious Breach of the Inplied Duty of Good Faith
froma Principal to an Agent

Def endants further seek to dismss Count Il, tortious breach
of the inplied duty of good faith froma principal to an agent,
inits entirety on the grounds that no such tort exists under
Pennsyl vania | aw. Chester concedes that Pennsyl vani a does not
recogni ze this tort, but counters that New Jersey | aw does and
should apply to this action. Because |I find that New Jersey | aw
does not recognize a generalized inplied duty of good faith from
a principal to an agent, there is no choice of |aw issue.

Al t hough no New Jersey court has ever explicitly held that a
duty of good faith runs froma principal to an agent, CPA cites
| anguage in dictumfromone New Jersey case as authority for the

proposition that such a cause of action exists, Louis Schlesinger

Co. v. Wlson, 127 A 2d 13, 18 (N J. 1956).
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Schl esi nger involved a suit brought by a real estate broker

seeking to recover conm ssions based upon an oral contract. |d.
at 14. The broker and the owner had entered into an oral
agreenent whereby the broker promsed to find a purchaser for the
owner’s |land in exchange for 10% of the purchase price of the
conpleted sale. 1d. After the broker found a buyer, he |earned
that the owner had previously entered into an option contract
with another party. [d. at 15. The broker then sued to obtain
paynment of his comm ssion based on breach of contract and the
tort of m srepresentation. 1d.

The Schl esi nger court held that the broker could not sue on

a contract theory because the statute of frauds prevented
enforcenent of the oral agreenent. |d. at 18. However, the court
al l oned the broker to proceed under tort on a fraud and deceit
theory. |d. In so holding, the court stated:
Al t hough we think the fraud conpl ained of is
insufficient to renove the bar of the statute, there is
no reason why the defendant should not be directed to
respond to the second court which sounds in tort. The
charge is not nade to enforce the contents of the ora
agreenent but to conpensate the plaintiff for its |oss
engendered by the deceit. The confidence arising froma

princi pal -agent relationship is not charted on a one-
way street. Good faith works in both directions.

Id. (internal citations omtted; enphasis added). Chester asserts
that through those | ast two sentences the New Jersey Suprene
Court created a tort for breach of the duty of good faith by a

princi pal .



This Court believes that two sentences in dictumis too
flimsy a hook on which to hang a newy-created tort. No New

Jersey court has ever cited Schlesinger as authority for the

creation of such a duty, nor has a court ever nade use of this

tort. See McCann v. Biss, 322 A 2d 161, 166 (N.J. 1964)

(expl ai ni ng Schl esi nger as hol ding that owners could be |liable

for msrepresentation to their brokers). The Restatenent of
Torts (Second) is also silent on this alleged duty.
The Restatenent (Second) of Agency identifies the general
duty of a principal to keep and render accounts of the anount due
fromhimto an agent, and the corollary duty to permt the agent
to ascertain the anmount due. Restatenent (Second) of Agency 8§
436 (1958). However, breach of this duty opens the principal to
liability under contract law principles only, not tort. [d. cnt.
b (1958).
The only other duty of a principal to an agent that is
renotely applicable is the duty to give the agent information:
Unl ess otherwi se agreed, it is inferred that a
principal contracts to use care to informthe agent of
ri sks of physical harmor pecuniary | oss which, as the
princi pal has reason to know, exist in the perfornmance
of authorized acts and which he has reason to know are
unknown to the agent.

Rest at enent (Second) of Agency 8 435 (1958). The commentary

states that the duty arises fromthe common understandi ng that

the principal will use care to prevent harmcom ng to the agent

in the pursuit of the enterprise. 1d. cnt. a (1958). However,
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the circunstances in which this duty applies are inapposite to
those in this case. See Restatenent (Second) of Agency cnts. a-c
(1958) (citing as exanples warning a sal es agent of unsound
products if the agent could incur personal liability for
m srepresentation to a buyer; providing information regarding
product quality and price to sal es agents working on comm ssion;
and inform ng the agent of term nation of the agency contract).

This Court can find no authority under New Jersey |law to
support the application of such a cause of action to this case.
Therefore, the Court finds that count Il does not allege a cause
of action upon which relief may be granted under the facts of
this case, and accordingly dismsses the count with prejudice.

C. Breach of Inplied Contractual Duty of Good Faith
and Fair Dealing

Def endants seek dism ssal of Count |11, breach of the
inplied contractual duty of good faith and fair dealing, on the
grounds that Pennsylvania | aw does not recognize this cause of
action where the plaintiff has other sufficient causes of action
to vindicate its rights. Defendants are correct in that the
Third Grcuit Court of Appeals has established that under
Pennsyl vania law, no duty of good faith and fair dealing can be
i npl i ed where adequat e renedi es under an established cause of
action based on the same conduct are available to the plaintiff.

Parkway Garage, Inc. v. City of Philadelphia, 5 F.3d 685, 702




(3rd CGr. 1993).

In that case, the Court held that Pennsylvania | aw does not
inply a duty of good faith into every contract; but rather wll
only do so when there is no other viable cause of action under
which the party can seek relief. 1d. at 701-2. Thus, where a
plaintiff has an i ndependent cause of action that he can invoke
to vindicate his interests, no duty of good faith attaches to the

contract. |d.; Bagasra v. Thonms Jefferson Univ., No. ClV. A

99- CV- 2321, 1999 W. 517404, at *1 (E D.Pa. July 20, 1999);

Frenont v. E.|. Dupont DeNenpurs & Co., 988 F. Supp. 870, 875

(E. D.Pa. 1997).

District courts are bound to follow the predictions and
interpretations of state | aw made by their appellate court.
Frenont, 988 F. Supp. at 875. Here, Chester may seek relief on a
breach of contract theory based on the sanme conduct for which it
all eges breach of the inplied duty. Thus, under Parkway, the
duty woul d not be inplied.

However, CPA al so advances anot her theory that could
authorize a court to infer a duty of good faith. CPA argues that
the doctrine of necessary inplication requires that an inplied
duty to act in good faith be read into the express terns of the

agreenment. Slagan v. John Whitman & Assoc., No. GCv. A 97-3961,

1997 WL 587354, at *4 (E.D.Pa. Sept. 10, 1997); Doyl est own

Assoc. v. Street Retail, Inc., No. CV. A 96-CV-4367, 1996 W




601679, at *2 (E.D.Pa. Cct. 18, 1996); Killian v. MCullouch, 850
F. Supp. 1239, 1250-51 (E.D.Pa. 1994). Pennsylvania courts
explain the doctrine of necessary inplication as foll ows:

In the absence of an express provision, the |law w ||l
inmply an agreenent by the parties to a contract to do
and performthose things that according to reason and
justice they should do in order to carry out the
purpose for which the contract was made and to refrain
from doi ng anything that would destroy or injure the
other party’ s right to receive the fruits of the
contract.

Soners v. Soners, 613 A 2d 1211, 1214 (Pa. Super. Ct.

1992) (quoting Frickert v. Deiter Bros. Fuel Co., 347 A 2d 701,

705 (Pa. 1975) (Poneroy, J., concurring).

This doctrine inposes a requirenent of good faith that
allows a court to inply a terminto a contract where the termwas
contenplated by the parties at the tine of contracting or is
necessary to carry out the intention of the parties, even when
the express terns of the contract are unanbi guous. Sl agan, 1997
W. 587354, at *4. However, the inplied duty of good faith cannot
defeat a party’ s express contractual rights by inposing
obligations that the party expressly contracted to avoi d.

Sout hern Ocean Seafood Co. v. Holt Cargo Sys., Inc., No. V. A

96-5217, 1997 W. 539763, at *11 (E.D.Pa. Aug. 11, 1997); Creeger

Brick & Bldg. Supply, Inc. v. Md-State Bank & Trust Co., 560

A 2d 151, 153 (Pa. Super. Ct. 1989).

The inplied covenant of good faith and fair dealing



“involves an inpled duty to bring about a condition or exercise

discretion in a reasonable way.” USX Corp. v. Prinme Leasing,

Inc., 988 F.2d 433, 438 (3rd Cr. 1993). Bad faith performance
of contractual duties varies with the context, but includes
evasion of the spirit of the bargain and abuse of a power to
specify terns. Soners, 613 A 2d at 1213.
The I ncentive Agreenent between Chubb and Chester contains a
cl ause that states:
You agree that our records, conputations and ot her
procedures will be used to evaluate and conpute your
contingent conm ssion, and wll be binding.
This clause expresses Chubb’'s intent to retain unfettered
discretion to use its own nethod of calculation to conpute
Chester’s incentive conm ssions that would then be bindi ng upon
Chester. However, Pennsylvania courts have held that even where
a party has expressly contractually agreed to all ow anot her party
to set the anmpbunt to be paid under the contract, the latter party

has an inplied duty of good faith in setting the anount.

Germantown Mg. Co. v. Rawlinson, 491 A 2d 138, 148 (Pa. Super.

Ct. 1985). A court may inply a promse “to act in good faith in
determ ning and setting the anount owed.” 1d. Therefore, the
Court finds that Pennsylvania |law would inply a duty of good
faith in the setting of the anmount payabl e under the Incentive
Agreement. Because Chester has stated a claimupon which relief

could be granted, the Court will not dism ss count I11.
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I11. CONCLUSI ON

For the above reasons, the Court grants in part and denies
in part Defendants’ Mdttion to dismss. The Court dismsses wth
prejudice counts | and Ill as against CSI, and count Il in its
entirety. However, the Court declines to dismss count |IIlIl as
agai nst Chubb & Son.

The Court’s decision | eaves Chubb & Son as the sole
remai ni ng defendant, since the Court is dismssing all of
Plaintiff’s clainms against CSI and Spaul ding was only naned as a
Def endant in count Il. Therefore, count | for breach of contract

and count IIl for breach of inplied duty of good faith and fair
dealing w Il proceed agai nst Chubb & Son. Al other clains and
def endants are dism ssed fromthe suit.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHESTER PERFETTO : CIVIL ACTI ON
AGENCY, | NC
V.

CHUBB & SON, a division
of Federal | nsurance

Conpany, et al. : NO. 99- 3492

ORDER
AND NOW this day of QOctober, 1999, upon consideration of
Def endants’ Motion to Dismss (Doc. No. 7), Plaintiffs’ Response
thereto (Doc. No. 11), and Defendants’ Reply thereto (Doc. No.

15), I T IS HEREBY ORDERED t hat Defendant’s Mttion is GRANTED in

part and DENIED in part?®:

'By this Order, Chubb & Son, Inc. and Ronal d Spaul di ng are
dism ssed entirely fromthis suit. Thus, Chubb & Son, a division
of Federal Insurance Conpany, is the sole renai ning Defendant.

The remaining clainms in this suit are count |, breach of
contract, and count 111, breach of inplied duty of good faith and
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1. Count | is DI SM SSED W TH PREJUDI CE as agai nst
Chubb & Son, Inc.;

2. Count Il is DI SM SSED W TH PREJUDI CE

3. Count 11l is DI SM SSED WTH PREJUDI CE as agai nst
Chubb & Son, Inc.;

4. Ronal d Spaulding is DISM SSED fromthis suit as a
Def endant ;

5. Chubb & Son, Inc. is DISMSSED fromthis suit as a

Def endant .

BY THE COURT:

John R Padova, J.

fair dealing.
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