IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES CAMPBELL : ClVIL ACTI ON
V. :
ROBERT W MEYERS, et al. : No. 97-4984

VEMORANDUM AND ORDER

Norma L. Shapiro, S. J. Cct ober 5, 1999
Petitioner Janes Canpbell has filed a petition for wit
of habeas corpus under 28 U . S.C. 8§ 2254, as well as a notion
for judgnment on the pleadings with respect to that petition.
By order of August 18, 1998, the court referred his petition
to United States Magi strate Judge Charles B. Smth ("Judge
Smth") for a Report and Reconmendation. Judge Smith
recomrended di sm ssal of the petition w thout prejudice;
both the petitioner and the respondent filed objections to
t hat recomendation. After de novo consideration of the

obj ections of both the petitioner and the respondent, the

notion for judgnment on the pleadings will be denied, and the
petition will be remanded to the United States Magistrate
Judge.

PROCEDURAL HI STORY

On Cctober 10, 1991, followi ng a bench trial in the
Court of Conmon Pl eas of Phil adel phia County, petitioner was

convicted of attenpted rape, attenpted involuntary deviate



sexual intercourse, attenpted statutory rape, indecent
exposure and corruption of mnors. The petitioner was
sentenced to an aggregate termof seven to fifteen years
i nprisonnent, which he is currently serving at the State
Correctional Institution-Rockview *

Petitioner's habeas petition presents four clains:

1) Petitioner was deprived of his constitutional
right to a public trial when the trial judge closed the
courtroomto the public during the testinony of the
conpl ai nant wi thout a proper basis in the record;

2) | neffective assistance of trial counsel, in that
said trial counsel failed to investigate defendant’s
crimnal matter;

3) | neffective assistance of counsel, in that said
counsel’s ineffectiveness deprived defendant of state and
federal rights;

4) | neffective assistance of trial counsel for said
counsel’s failure to file pretrial notions on behal f of
petitioner.

Petitioner has exhausted his state court renedies wth
respect to the first claimby seeking relief under the
Pennsyl vani a Post Conviction Relief Act, 42 Pa. Cons. Stat.
Ann. 8 9541 et seq. (West 1998) ("PCRA"). Petitioner failed

to exhaust his remaining clains.

* A more detailed account of the background of this case can be found in the Magistrate
Judge's Report and Recommendation.



Petitioner, noving for judgnent on the pleadings,
argues that a delay in this court's processing of his habeas
petition constituted a violation of his constitutional right

to due process.

DI SCUSSI ON

Motion for Judgnent on the Pleadings

In his notion for judgnent on the pleadings, petitioner
cites this district court delay as well as a delay in the
forwardi ng of the state court records.

Respondent is correct in that the delay, if any, in the
forwarding of the state court record does not entitle the
petitioner to habeas relief. According to the record, Judge
Smith ordered the state court records produced on Cctober
13, 1998, within 20 days; he received them on Novenber 30,
1998. Wiile there does not appear to be any explanation for
this failure to conply with the 20-day period required by
the Order, the actual "overdue" period was |ess than one
nmont h. The issue becane noot upon Judge Smth's recei pt of
the state court record. There was an unexpl ai ned del ay of
over one year between the filing of the habeas petition and
the referral of the case to Judge Smith.

Nei ther delay can | ead us, as petitioner argues, to
grant himthe wit outright. Delay by a district court may
violate a prisoner's fundanental right to due process.

Madden v. Myers, 102 F.3d 74, 76 (3d Gr. 1996). A wit of
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mandanmus may i ssue in response to such delay, but habeas
relief is not an appropriate renedy even if the delay has

risen to the level of a due process violation. Hassi ne v.

Zi mrerman, 160 F.3d 941, 953 (3d Cir. 1998). The role of
federal courts in review ng habeas petitions is |limted to
eval uating what occurred in state or federal proceedings
that led to the prisoner's conviction rather than what
happened in collateral attacks on that conviction. Hassine,
160 F.3d at 954. The notion for judgnent on the pleadings
wi || be deni ed.
1. Failure to Exhaust State Renedies

A federal court will not entertain clains of a habeas
petitioner until he has exhausted state renedi es avail abl e
at the tine of his federal petition. 28 U S.C. 8 2254 (b);
see Picard v. Connor, 404 U S. 270, 275 (1971); Brown v.

Cuyler, 669 F.2d 155, 157 (3d Cr. 1982). This petition
contai ns both exhausted and unexhausted cl ai ns.

Petitioner's first claimis really the alleged
i neffective assistance of counsel for failure to object when
the trial court judge closed the courtroomto the public;
this was raised under the PCRA. Follow ng denial of relief
by the Superior Court allocatur was denied by the
Pennsyl vani a Suprene Court. However, none of the remaining
clains were raised at all in state post-conviction relief
pr oceedi ngs.

Petitioner argues in his objections to the Report and
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Recommendati on of Judge Smith that "inordi nate delay," an
"error by the clerk of this court,” and "nultiple nedical
probl ens that further prevent himfromdefending hinself in
proceedi ngs" excuse his failure to exhaust state renedi es on
t he unexhausted cl ai ns.

A delay in post-conviction relief at the state |evel
may be sufficient to excuse non-exhaustion of state renedies

in sone circunstances. See, e.q., Wjtczak v. Ful coner, 800

F.2d 353 (3d Cir. 1986) (33-nonth delay between filing of
state postconviction petition and filing of federal habeas
petition where nothing in record suggested petitioner was
responsi ble for delay). But the year-long delay in the
district court clerk's office does not excuse petitioner's
failure to have pursued a claimat the state |evel.

When a petition contains both exhausted and unexhausted
clainms, the district court nust ordinarily dismss for

failure to exhaust state court renedies. Rose v. Lundy, 455

U S 509 (1981). But where returning to exhaust clains in
state court would be futile because they are procedurally
barred, the district court may decide the nerits of the

clains that are exhausted and not barred. Toul son v. Beyer,

987 F.2d 984, 986 (3d Cir. 1993) (citing Teague v. Lane, 489

U S 288 (1989)). The district court may al so consider the
nmerits of the unexhausted, procedurally barred clains but
only if the petitioner shows good cause for the procedural

default and prejudice, or actual innocence. Bousley v.
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United States, 118 S.Ct. 1604, 1611 (1998). |If the district

court is uncertain about whether the state court would
refuse to hear the clains because of the procedural bar, it
shoul d dism ss the petition wi thout prejudice to give the
state court a chance to hear the unexhausted clains in case
they are not procedurally defaulted for sone reason.
Toul son, 987 F.2d at 989; see 28 U . S.C. § 2254 (b).
Previously, the Court of Appeals instructed district
courts to dismss petitions with both exhausted and
unexhausted clains that m ght be procedurally defaulted
under the PCRA if the district court was uncertain about how
the state court would resolve the procedural default issue.

See Doctor v. Walters, 96 F. 3d 675, 681 (3d Cr. 1996). At

the time of the holding in Lanbert v. Blackwell, 134 F.3d

506 (3d Cir. 1997) (grant of habeas reversed for failure to
exhaust state renedies), "no Pennsylvania court [had] been
asked to decide under what circunstances it would excuse an
untinmely PCRA petition under the new statute of limtations
provision." 1d. at 524 (3d Gr. 1997). But the Court of
Appeal s al so recogni zed that "future experience [may] show
that the Pennsyl vani a Suprene Court consistently and

regularly applies the 1995 anendnents to the PCRA .
Banks v. Horn, 126 F.3d 206, 214 n.3 (3d Gr. 1997)

(district court erred in holding petitioner's unexhausted
clains were procedurally barred) (citation omtted).

Since the Lanbert and Banks decisions, the Pennsylvania
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Suprenme Court has on numerous occasions consistently and
regularly applied the PCRA one year statute of |imtations
to bar petitions that do not fall under any of the three

express exceptions.? Holman v. Gllis, 1999 W. 517105 at

*7-*8 (E.D. Pa. July 21, 1999) (citing Commonwealth v.
Peterkin, 554 Pa. 547 (1998), Comonwealth v. Cross, 555 Pa.

603 (1999), Commonwealth v. Banks, 726 A 2d 374 (Pa. 1999),

Commonweal th v. Yarris, 731 A 2d 581 (Pa. 1999)). These

recent Pennsylvania Suprene Court cases applying the one
year statute of limtations were capital cases. The
Pennsyl vani a Suprenme Court is now "consistently and
regul arly" applying the PCRA statute of limtations in all
cases, regardless of the penalty involved. Holman, 1999 W
517105 at *8.

I n Conmmonwealth v. Fahy, 1999 W. 625079 (Pa. August 27,

1999), the Pennsylvania Supreme Court dism ssed a petition
froma death sentence prisoner as untinely because it was
not filed within one year of the date the judgnent becane

final, and it did not fall under any of the three statutory

2The three exceptions to the one year PCRAtine linmt are:
(i) the failure to raise the claim previously was the result

interference by government officials with the presentation of the
claimin violation of the Constitution or laws of this Conmpbnweal th

or the Constitution or laws of the United States;

(ii) the facts upon which the claimis predicated were unknown to
the petitioner and could not have been ascertai ned by the exercise

of due diligence; or

(iii) the right asserted is a constitutional right that was
recogni zed by the Supreme Court of the United states or the Suprene
Court of Pennsylvania after the tine period provided in this section

and has been held by that court to apply retroactively.
42 Pa. Cons. Stat. Ann. § 9545 (b) (1) (West 1998).



exceptions. [|d. at *2-*3. The Fahy court, rejecting
several argunents that it should consider the nerits of the
petition despite its untineliness, held that the tine
limtations of the PCRA are jurisdictional and refused to
apply principles of equitable tolling to cure the petition
of its untinmeliness. 1d. at *6-*7. For the sane reason
the court refused to consider the nerits of the petition on
finding a "m scarriage of justice.”" 1d. at *8. The court
al so rejected an ineffective assistance of counsel argunent,
and refused to exercise the court's King's Bench powers.
Id. at *8-*9.

As respondent points out, petitioner's state post-
conviction renedies are now tinme barred under the PCRA
because nore than one year has passed since the judgnent of
conviction became final. See 42 Pa. Cons. Stat. Ann. 8
9545(b)(1). Neither the state nor the federal court record
shows any evi dence that any of the three exceptions to this
time limt apply. Petitioner, in his objections to Judge
Smth's Report and Recommendation, for the first tine
asserts "deteriorating health problens" excuse his failure
to exhaust state renedies, but this does not relate to any
exception to the PCRA one-year limtation.

It is clear that petitioner's unexhausted state court
clains are now procedurally barred in state court. |If
petitioner has denonstrated cause and prejudice, the

unexhausted cl ai m8 shoul d be considered on the merits; if
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not, they must be dism ssed unless that woul d cause a
fundanmental m scarriage of justice. The exhausted claim

shoul d be considered on the nerits.

Concl usi on

Thi s habeas petition contains both exhausted and
unexhausted cl ai ns, but the unexhausted clains are
procedural ly defaulted; the petitioner has no avail able
state renedi es. The unexhausted but procedurally defaulted
clainms can be considered on the nerits only if there is
cause for the procedural default and prejudice fromlack of
consi deration, or a "fundanental m scarriage of justice"

with regard to petitioner's conviction. See Holnman, 1999 W

517105 at *12 (citing O Sullivan v. Boerckel, us.

119 S. . 1728 (1999) (Stevens, J., dissenting); Colenman v.

Thonpson, 501 U. S. 722 (1991). The exhausted cl ai m nust be
considered on the nerits. The petition will be remanded to
the Magi strate Judge for a Report and Recommendation in
accordance with this opinion.

An appropriate O der foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES CAMPBELL : ClVIL ACTI ON
V.

ROBERT W MEYERS, et al
No. 97-4984

ORDER

AND NOW this 5th day of October, 1999, upon
consideration of the petition for wit of habeas corpus,
respondent's reply thereto, the Report and Recommendati on of
Magi strate Judge Charles B. Smith, petitioner's objections,
respondent's response thereto, respondent’'s objections,
petitioner's notion for judgenent on the pleadings, and
respondent's reply thereto, it is hereby ordered that:

1. The Report and Recommendation is NOT APPROVED.

2. The petitioner's notion for judgnent on the
pl eadi ngs i s DEN ED.

3. The matter is REMANDED to the United States
Magi strate Judge for consideration on the nerits of the
exhausted claimand clains procedurally defaulted where
cause and prejudice or a fundanental m scarriage of justice
has been establi shed.
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