IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARPENTER S HEALTH AND : CIVIL ACTI ON
WELFARE FUND OF PHI LADELPHI A :
AND VICINITY, et al.,

V.

DE M CA, INC., DENNIS ATWELL :
SUZANNE ATWELL : NO 98-5452

Norma L. Shapiro, J. Cct ober 4, 1999

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Plaintiffs seek danages pursuant to 29 U S.C. § 1145 for
fringe benefits and contributions arising froma collective
bar gai ni ng agreenent ("CBA") and an Install nent Judgnent Note
("Note") entered into by Plaintiffs and defendant Suzanne
Atwell.! The court held a non-jury trial on Plaintiffs' clains.
In accordance with Federal Rule of Cvil Procedure 52(a), the
court enters the followng findings of fact and concl usi ons of

| aw.

!Defendants De Mica, Inc. and Dennis Atwell filed separate voluntary petitions for
Chapter 7 bankruptcy on July 30, 1999. On August 19, 1999, the action against Defendants De
Mica, Inc. and Dennis Atwell was severed and placed in administrative suspense pending the
outcome of the bankruptcies. Suzanne Atwell isthe only defendant whose liability is now
adjudicated.



Fi ndi ngs of Fact

1. Plaintiffs are the Plaintiffs, Carpenters Health and
Wel fare Fund of Phil adel phia and Vicinity, Carpenters Pension and
Annuity Fund of Phil adel phia and Vicinity, Carpenters Joint
Apprentice Commttee, National Apprenticeship and Health and
Safety Fund, Carpenters Political Action Conmttee of
Phi | adel phia and Vicinity, General Building Contractors
Associ ation Industry Advancenent Program Metropolitan Regi onal
Council, United Brotherhood of Carpenters and Joiners of Anerica,

Edward Coryell and Walter P. Palner, Jr. (“Wlfare Fund’,

“Pension Fund”, “Apprentice Commttee”, “NAHS', “PAC', “IAP’,
“Union”, “Coryell” and “Palnmer” and jointly, “Funds” or
“Plaintiffs”)

2. Defendants De Mca, Inc. (“De Mca”) and Dennis Atwell
filed separate voluntary petitions for Chapter 7 bankruptcy on
July 30, 1999. On August 19, 1999, the action agai nst Defendants
De Mca and Dennis Atwell was severed and placed in
adm ni strative suspense pendi ng the outcone of the bankruptcies.

3. Defendant Suzanne Atwell, w fe of Defendant Dennis
Atwel I, is the only Defendant whose liability is now adjudi cated.

4. De Mca, a Pennsylvania corporation, is party to the CBA
with the Union. Under the terns of the CBA, De Mca is required
to pay wages to its enployees in accordance with the terns set

forth in the CBA and to submt nmonthly rem ttance reports and



fringe benefit contribution paynents to the Funds.

5. Dennis Atwell is a signatory to the CBA; Suzanne Atwel |
is not a signatory to the CBA

6. De Mca failed to make the contributi on paynents to the
Funds for March, 1998. The Funds and De M ca attenpted to
resolve this delinquency. It was agreed that De M ca woul d pay
the March, 1998 contributions, interest, and |iquidated damages
due under the CBA over a six nonth period and that De M ca woul d
submt future remttance reports and contributions on a tinely
basis as required by the CBA. The Funds required that Dennis
Atwell and his wife Suzanne Atwell sign a note for the delinquent
fringe benefit contributions, interest and |i qui dated danages
due.

7. On May 27, 1998, Suzanne Atwell signed a Note in which De
M ca, Dennis and Suzanne Atwell, jointly and severally prom sed
to pay Plaintiffs the delinquent fringe benefit contributions due
under the CBA

8. The Note was in the principal amount of $36,612.75. The
terns of the Note were as foll ows:

(a) Paynent on the Note would be in six successive
nonthly installnments of $6, 245.30, to conmence on June 15, 1998.
(b) The interest rate on the Note would be 8% per

annum the then current rate under 29 U S.C. 8§ 1132(g)(2) and 26

US C 8 1126. Interest would accrue beginning May 27, 1998.



(c) A default on the Note would occur upon the non-
paynment of an installnment, failure of the Defendants to file
contribution reports or failure to file pronptly and remt fully
all contributions becom ng due after the date of the Note.

9. After Defendants made three paynents totalling $18, 735,
t he bal ance due on the Note was $17,877. 75.

10. Defendants failed to nmake the remai ni ng paynents due
under the Note, and De Mca and Dennis Atwel|l failed to nmake
additional fringe benefit contribution paynents to the Funds for
t he nont hs of August, Septenber, and October, 1998. Defendants
De Mca and Dennis Atwell also failed to submt tinely the
contractually required remttance reports for the nonths of
Sept enber and Cct ober, 1998.

11. Piotr Tonia, Collections Supervisor, testified on
behal f of the Funds; his testinony was credi ble and

per suasi ve.

Di scussi on

Plaintiffs, Carpenter's Health and Wel fare Fund of
Phi | adel phia and Vicinity, et al., filed suit against Defendants,
De Mca, Dennis Atwell and Suzanne Atwell on October 14, 1998
pursuant to 29 U.S.C. 8 1145. In their five count conplaint,
Plaintiffs demanded relief for damages arising out of contract
and for an audit of Defendants' records. The action was

di smissed with prejudice on May 25, 1999 under Local Rule 41(b)
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because a settl enent agreenent had been reached; however, on July
15, 1999, the Order was vacated because Defendants had not signed
the settlenent agreenent; the action was |listed for trial.

But on July 30, 1999, defendants De M ca and Dennis Atwell
filed for protection under Chapter 7 of the U S. Bankruptcy Code;

the action agai nst them was severed and stayed. Plaintiffs,

having el ected to proceed agai nst Suzanne Atwel |, allege that
Suzanne Atwell is liable for the bal ance ow ng on the Note and
for the unpaid contributions, |iquidated damages and i nterest due

under the CBA.

A. Coll ective Bargaini ng Agreenent

The Plaintiffs allege that Suzanne Atwell is liable for
paynments due under the CBA, even though she is not a signatory to
t he agreenent, because the parties intended her to be jointly and
severally liable along with De Mca and Dennis Atwell.

Unl ess a CBA otherw se provides, an individual not a party
cannot be held directly liable under the Enpl oyee Retirenent
| ncome Security Act of 1974, 29 U.S.C. § 1001, et seq. See

Solonon v. Klein, 770 F.2d 352, 353 (3d Cr. 1985). Accord

| nternati onal Brotherhood of Painters & Allied Trades Union v.

George A Kracher, Inc., 856 F.2d 1546, 1548 (D.C. Cr. 1988)

("Kracher"). Suzanne Atwell is inmmune frompersonal liability
under the CBA unless De Mca's corporate veil can be pierced.

See Sol onbn, 770 F.2d at 353; Kracher, 856 F.2d at 1547-48.




Plaintiffs attenpted to show that Suzanne Atwell is a
party to the CBA by introducing evidence of intent of the

parties. Plaintiffs argue that the agreenent states "all

parties" are bound by its ternms. Plaintiffs claimthat "al
parties" includes Suzanne Atwell even though she did not sign the
CBA.

Evi dence of intent of the parties may not be utilized to
interpret an agreenent unless the agreenent is anbi guous. The
terms of the CBA are not anbiguous. Plaintiffs cannot introduce
evidence that the parties intended that Suzanne Atwell would be
i abl e under the CBA. Suzanne Atwell is not a signatory to the
CBA, and Plaintiffs have not shown that she is an alter ego? for
De Mca; there was no evidence that she was the dom nant
sharehol der and there was no attenpt to pierce the corporate

veil . Suzanne Atwell is not |iable under the terns of the CBA

B. Install nent Judgnent Note

Plaintiffs allege that Suzanne Atwell is |liable for the
remai ni ng bal ance, $17,877.75, due and owi ng under the terns of
the Note to which she is a signatory and for interest, |iquidated

damages, attorney's fees and costs. Defendant argues that she is

2 The factors to determine whether an individual is an alter ego for a signatory to a CBA
arethe: (1) failure to observe corporate formalities; (2) nonpayment of dividends; (3) insolvency
of the debtor corporation at the time; (4) siphoning of funds of the corporation from the dominant
shareholder; (5) nonfunctioning of other officers and directors; (6) absence of corporate records;
(7) fact that the corporation is merely afacade for the operation of the dominant shareholders.
Solomon, 770 F.2d at 353-54.



not |iable under the Note because the word "spouse" (referring to
her) was crossed out on her copy, and there is no authentication
of her signature. However, on the original note Suzanne Atwell's
signature appears wth the word "spouse"” untouched. The original
Note was admtted as a record in the ordinary course of business
W t hout objection, and there was no dispute as to the
authenticity of the signature.® Suzanne Atwell was a party to
the Note and liable for the unpaid bal ance according to its
terns.

The Union clainms that Suzanne Atwell is liable for the
additional fringe benefits and contributions that becane due
after the Note was executed because of an Accel eration cl ause
contained in the Note:

On non-paynent of any install nment when due, the
failure of Ooligors to file contribution reports as

requi red by a Collective Bargaining Agreenent to which

DE MCA INC is bound, the failure to pronptly and fully

remt all contributions becom ng due after the date of

this Note to the Funds as required by a Collective

Bar gai ni ng Agreenment to which DE M CA INC is bound, al

remaining installments plus interest and all of the

unpai d contributions and |iqui dated damages as provided

by the collective bargaining agreenent shall at the

option of the hol der becone i medi ately due and

payabl e.

I nstal | nrent Judgnent Note of 5/27/98 at 1.

As signatories to the Note, it is clear that De Mca, Dennis

3Suzanne Atwell did not appear at trial to contest the authenticity of her signature on the
Note.



Atwel | and Suzanne Atwell are liable for the unpaid installnents
due on the Note. The |anguage of the Accel eration clause
referring to contributions becom ng due after the date of the
Note refers to a "Coll ective Bargai ning Agreenent to which DE
M CA INC is bound." The |anguage does not refer to Suzanne
Atwell. In the event of any act of default described in the
Accel eration C ause: (1) non-paynent of an installnent when due;
(2) failure of oligors to file contribution reports as required
by a Collective Bargaining Agreenent; and (3) failure to pronptly
and fully remt all contributions becom ng due to the Funds after
the date of this Note, at the option of the holder, (a) al
remai ning installnments on the Note plus interest are imediately
due and payable by all three signatories to the Note and (b) al
unpai d contributions and |iqui dated damages as provided by the
CBA are imedi ately due and payabl e by those bound by the CBA
As signatories to the CBA, De Mca and Dennis Atwell are |iable
for contributions due under the Acceleration clause. Suzanne
Atwell is liable for all unpaid installnents on the Note, but not
for subsequent contributions due under the CBA because she is not
bound by the CBA

Plaintiffs al so request interest, attorney's fees and costs
as provided for in the Note. Plaintiffs waived these anmounts at
trial because they were not calculated in the anount plaintiffs

cl ai mred was due on the Note despite express inquiry by the court.



There was no evidence of the anmpbunt of interest due on the unpaid
bal ance nor any evidence of attorney's fees attributed to default
on the Note as conpared to failure to pay contributions after the
Note was signed. Wile Plaintiffs' counsel submtted post-trial
findings of fact requesting these suns, there is no evidence of
record to support this request.

Any facts in the D scussion section not found in the Facts

section are incorporated by reference therein.

Concl usi ons of Law

1. This court has jurisdiction over the subject matter and
the parties.

2. Suzanne Atwell is not a party to the CBA because she is
not a signatory. Unless the CBA provides otherw se, individuals
not a party to a CBA cannot be held directly |iable under the
Enpl oyee Retirenment Incone Security Act of 1974, 29 U. S.C. 8§
1001, et seq. There was no evidence piercing the De Mca
corporate veil to inpose personal liability on Suzanne Atwel .

3. Suzanne Atwell is signatory to the Note and bound by its
terns.

4. Suzanne Atwell owes $17,877.75, the bal ance renai ni ng on
the Note, to the Plaintiffs.

5. Plaintiffs waived interest, attorney's fees and costs by
not claimng these anounts at trial.

6. Judgnment will be entered in favor of Plaintiffs and



agai nst defendant Suzanne Atwell for $17,877.75, the bal ance due

under the Note.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARPENTER S HEALTH AND : CIVIL ACTI ON
WELFARE FUND OF PHI LADELPHI A :
AND VICINITY, et al.,
V.
DE M CA, INC., DENNIS ATWELL :
SUZANNE ATWELL : NO 98-5452

Judgnent and O der

AND NOW on this__ day of Cctober, it is Ordered that
Judgment is entered in favor of Plaintiffs and agai nst defendant

Suzanne Atwell in the anount of $17,877.75.
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