IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN WEBB, JR : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO 98-2261

VEMORANDUM AND ORDER

BECHTLE, J. OCTOBER , 1999
Presently before the court is defendants the Gty of
Phi | adel phia's (the "G ty"), the Sheriff of Philadel phia's
("Sheriff"), Gegory Mses' ("Mses"), Janes Smth's ("Smth"),
Lui gi Accardo's ("Accardo"), Frank Spattocco's ("Spattocco"),
Shaheed Newton's ("Newton") and David Rotan's ("Rotan")
(collectively "Myving Defendants”) notion for sumary judgnment
and plaintiff John Webb, Jr.'s ("Wbb") response thereto. For

the reasons set forth below, said notion will be granted.

BACKGROUND

On March 20, 1998, Webb filed a civil action in the Court of
Common Pl eas of Phil adel phia County all egi ng, anong ot her things,
t hat Movi ng Def endants violated his rights guaranteed by the
Fourth, Eighth and Fourteenth Anendnents to the United States
Constitution. On April 29, 1998, Myving Defendants filed a
notice of renmoval to this court. On May 20, 1998, Wbb filed an
Amended Conplaint. In the Anended Conpl ai nt, Webb again all eges
t hat Movi ng Def endants violated his rights guaranteed by the

Fourth, Eighth and Fourteenth Anendnents to the United States



Constitution and seeks recovery pursuant to 42 U S. C. § 1983.
Webb further asserts a state |aw negligence clai magainst Mving
Def endants.* Webb also alleges state law clains for assault and
battery and negli gence agai nst defendant Frederick Bull ock
("Bul l ock").? Additionally, Whbb alleges clainms for intentional
and negligent infliction of enotional distress against all

def endants in the case.

On March 22, 1996, Webb attended a donestic relations
hearing at the Phil adel phia Fam |y Court |ocated at 34 South 11th
Street, Phil adel phia, Pennsylvania ("Famly Court Building").

(Am Conpl. T 15.) The Famly Court convened the hearing as part
of a dispute between Webb and Marva Buchanan ("Buchanan"), the
mot her of Webb's son.® Defendant Bul |l ock is Buchanan's

boyfriend. (Webb Dep. at 27.) Bullock attended the hearing, but
was not required to do so, and had not been subpoenaed. (Pl.'s
Supp. Subm ssion in Support of Ans. in Qpp. to Defs.' Mit. for
Summ J. at 1.) Upon entering the Fam |y Court Buil ding, Bullock

1. This court has jurisdiction over Webb's civil rights clains
because they arise under federal law. 28 U S. C. § 1331. The
court may exercise jurisdiction over Wbb's state | aw cl ai ns
pursuant to 28 U.S.C. § 1367.

2. In their nmoving and responsive papers the parties spel
Bul |l ock's name as "Bull ock.” However, the Conplaint lists his
nanme as "Bulloch.” The court will follow the spelling of the

nanme listed in the noving papers, as this was represented by
counsel at a hearing held before the court to be the correct
spel li ng.

3. Webb instituted a custody action to obtain custody, parti al
custody or visitation of his son. (Pl."s Ans. in Qpp. to Defs.’
Mot. for Summ J. Ex. S.)



informed Court Security Oficer Rotan, who was stationed at the
nmetal detector near the entrance to the Famly Court Buil ding,
that he was carrying a gun. (Am Conpl. T 20; Bullock Dep. at
19-20.) Rotan asked Bullock for identification and Bull ock
produced his certification to carry a weapon and private

patrol man badge. (Am Conpl.  20; Bullock Dep. at 20.) Rotan
took Bullock's identification and reviewed it before handing it
back to him (Bullock Dep. at 20-21.) Rotan then escorted
Bul l ock to a gun | ocker, where Bull ock checked his weapon. *
(Pl."s Ans. in Opp. to Defs.' Mot. for Summ J. at 15-16; Mbdses
Dep. at 69-73.) Rotan did not ask Bullock for further
identification and allowed himto enter the building. (Pl."s

Ans. in Opp. to Defs.' Mot. for Summ J. at 15-16.)

Foll owi ng the hearing, Webb proceeded to the hallway

4. In his deposition, Rotan testified that he did not see
Bul | ock check his gun in the gun | ocker. Rather, Rotan stated
t hat Bul |l ock "proceeded upstairs with the meapon." (Rot an Dep.

at 27.) Webb does not dispute the fact that Bull ock's weapon was
checked into the gun locker. (Pl.'s Ans. in Opp. to Defs.' Mt.
for Summ J. at 16.)(recognizing "the fact that defendant Bull ock

actually . . . checked the gun"). However, Wbb asserts that
Rotan's statenent undermines his credibility regarding the
remai nder of his testinmony. |1d. at 16.

Under Fed. R Civ. P. 56, "once the novant has supported his
or her notion [for summary judgnent], however, the opponent nust
affirmatively show that a material 1ssue of fact remains in
di spute and may not sinply rest on the hope of discrediting the
novant's evidence at trial." Barge v. Anheuser-Busch, Inc., 87
F.3d 256, 260 (8th G r. 1996) (citation omtted). Here, it is
uncontested that the facts supported by the evidence presented
show that Bull ock's gun was checked. Wbb cannot create a
genui ne issue of material fact by speculating that a trier of
fact may disbelieve the remai nder of Rotan's testinony.
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directly outside of the courtroom® (Am Conpl. § 22.) After an
oral encounter, Bullock physically assaulted Webb. (Am Conpl.
19 23-25.) Webb alleges that he suffered severe injuries as a
result of the assault. (Am Conpl. 9T 35-39.) Moving Defendants
filed the instant notion for summary judgnent on all clains

agai nst them For the reasons set forth below, the notion wl|

be granted.

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Wether a genui ne issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving
party, and where the non-noving party's evidence contradicts the
novant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMWof N. Am, Inc., 974 F.2d 1358, 1363 (3d

5. The courtroom where the hearing was held is |ocated on the
second floor of the Famly Court Buil ding.
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Cr. 1992) (citation omtted).

I11. DI SCUSSI ON

Webb argues that his assault shoul d have been prevented by
Movi ng Defendants and that Moving Def endants created the danger
that led to his injuries. In Count | of his Conplaint, Wbb

asserts a clai magai nst Myving Defendants pursuant to 42 U S.C. 8§

1983. In Count |Il, Wbb asserts a claimof state |aw negligence
agai nst Moving Defendants. |In Counts IIl and IV, Whbb asserts
state | aw clains against Bullock. In Count V, Wbb asserts a

state law claimfor intentional infliction of enotional distress
agai nst all defendants. In Count VI, Wbb asserts a state |aw
claimfor negligent infliction of enotional distress against all
defendants. In Count VII, Wbb seeks attorneys fees pursuant to
28 U.S.C. §8 1988. The court will grant sunmary judgnent for
Movi ng Defendants and remand Webb's cl ai ns agai nst Bul | ock back
to state court.

A. Cl ai n8_Agai nst Myvi ng Def endants

1. Count |
In Count I, Webb asserts a cl ai magainst Mving Defendants

pursuant to 42 U.S.C. § 1983.° The claimis based on Mving

6. The statute reads, in pertinent part:

Every person who, under color of any statute, ordinance,
(continued...)



Def endants' alleged failure to protect Webb from the harm
inflicted upon himby Bull ock.

Section 1983 provides only renedi es for deprivations of
rights established in the United States Constitution or federal
laws; it does not, by its own ternms, create substantive rights.

Kneipp v. Tedder, 95 F.3d 1199, 1204 (3d Gr. 1996). 1In the

i nstant case, Wbb is seeking a renedy through 8 1983 for all eged
vi ol ations of his substantive right to due process guaranteed by
the Fourteenth Amendment to the United States Constitution. ’
Webb argues that Moving Defendants created the danger that caused
his injuries.?®

The United States Court of Appeals for the Third Grcuit has

adopted the "state-created danger" theory as a nmechani sm for

(...continued)
regul ati on, custom or usage, of any State . . . subjects,
or causes to be subjected, any citizen of the United States
to the deprivation of any rights, privileges, or
i mmunities secured by the Constitution and | aws, shall be
liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.

42 U.S.C. 8 1983. Minicipalities are "persons” in the context of
this statute. Monell v. Departnent of Social Servs. of the Gty
of New York, 436 U. S. 658, 663 (1978). Moving Defendants do not
di spute that they are state actors for purposes of this statute.

7. Webb' s Anmended Conpl aint al so references the Fourth and
Ei ghth Anendnents to the United States Constitution.

8. Al t hough not argued by Wbb, to the extent that Wbb's

pl eadi ngs can be reasonably read to assert a due process claim
under the "special relationship” theory as explained by the
Suprenme Court in Deshaney v. Wnnebago Co. Dep't of Social Serv.,
489 U. S. 189, 197 (1989), the court finds that such a claim
cannot be supported by the record before the court. The

cust odi al el ement needed to assert such a claimis not present on
the facts of this case.




establishing a constitutional deprivation under § 1983. [d. at
1201. To prevail under the state-created danger theory a
plaintiff nmust establish four elenments. The plaintiff nust show
t hat :

(1) the harmultimtely caused was foreseeabl e and

fairly direct; (2) the state actor acted in wllful

disregard for the safety of the plaintiff; (3) there

exi sted sone rel ationship between the state and the

plaintiff; [and] (4) the state actors used their

authority to create an opportunity that otherw se would

not have existed for the third party's crine to occur
Id. at 1208. In Kneipp, the Third Crcuit concluded that the
plaintiff had alleged sufficient facts to survive summary
j udgnent on her state-created danger clains when she asserted
that police officers willfully disregarded her safety when they
separated her from her husband and | eft her by the side of the
road on a cold wnter night to find her way hone when she was
obviously intoxicated. 1d. at 1211. The court concluded that a
reasonable jury could find that the plaintiff "was in a worse
position after the police intervened than she woul d have been if
t hey had not done so" and that her obviously inpaired state
obligated the officers to protect her once they all owed her
husband to | eave her in their control. 1d. at 1209.

In the instant action, the court finds that a reasonable
jury could not find that Webb can establish that any of the state
actors acted in wllful disregard for his safety. The court also
finds that a reasonable jury could not find that the state actors

used their authority to create an opportunity that otherw se

woul d not have existed for the third party's crine to occur. The
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court will discuss each el enent separately.

a. Lack of WIIful Disregard

To establish that the state actor acted in willful disregard
for the safety of the plaintiff, the plaintiff nust show t hat
"[t] he environnent created by the state actors [was] dangerous;
they nust know it to be dangerous; and . . . [they] nust have

been at | east deliberately indifferent." Mrse v. Lower Merion

Sch. Dist., 132 F.3d 902, 910 (3d Cir. 1997) (citation onmitted). ?®

Merely negligent acts cannot support a claimunder the
state-created danger theory. |d. at 911. The court wll analyze
each defendant separately.

(1) Court Security Oficer Rotan

Movi ng Defendants argue that Rotan's actions do not rise to
the | evel of deliberate indifference as required to sustain a
cl ai munder the state-created danger theory. On the date of the
hearing, Rotan was assigned to nonitor the nmetal detector at the
entrance to the Famly Court Building. (Defs.' Mt. Sunm J. at
10.) When Bullock attenpted to gain entrance into the building,
Rot an asked himfor identification. (Bullock Dep. at 20; Rotan
Dep. at 21.) Bullock produced his certification to carry a
weapon and his private patrol man badge. (Bullock Dep. at 20.)

Bul | ock' s badge was a silver shield with a badge nunber and read

9. The Third G rcuit uses the phrases "wllful disregard"” and
"del i berate indifference" interchangeably in the context of a
claimfor violation of substantive due process under the
Fourteenth Amendnent. Kneipp, 95 F.3d at 1208 n. 21
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City of Philadelphia in the center.® 1d. at 7 & 55. Bullock
proceeded t hrough the netal detector, unloaded his gun and
checked his weapon at the gun locker. [d. at 21-22. Rotan did
not ask Bullock for further identification. Rotan then permtted
Bul l ock to enter the building. (Bullock Dep. at 22; Rotan Dep.
at 21.) Rotan states in his deposition that he never had contact
or interaction with Bullock before the incident and was not
i nformed by anyone that Bullock was a potential threat to Wbb.
(Rotan Dep. at 22.)

Movi ng Defendants argue that Rotan's actions in permtting
Bull ock to enter the Fam |y Court Building do not rise to the
| evel of wllful disregard or deliberate indifference. The court
agrees. Rotan did allow Bullock to enter the Fam |y Court
Bui | di ng even though Bullock was neither an arresting officer,
nor subpeonaed to appear. However, Rotan required Bullock to
produce identification prior to entering the building. (Bullock
Dep. at 20-21.) Further, Bullock's weapon was unl oaded and
checked into the gun | ocker. |d. at 21-22. The evidence

presented to the court at worst indicates that Rotan was

10. Rotan alleges that Bull ock's badge appeared to be that of a
Phi | adel phia Police Oficer. (Rotan Dep. at 21-22.) Rotan stated
t hat he asked Bul | ock whet her he was at the building on a
personal matter or whether he was the arresting officer on a
case. |d. at 21. According to Rotan, Bullock replied that he
was an arresting officer. 1d. Bullock contends that he
specifically advised Rotan that he was a security officer and
never indicated, and was never asked, whether he was a

Phi | adel phia Police Oficer. (Bullock Dep. at 20.) Further,
Bul |l ock avers that there could be no roomfor confusion between a
private patrol man's badge and a Gty of Philadel phia Police
badge. 1d. at 6-7.



negligent in allowi ng Bullock to proceed into the building where
he gai ned access to the courtroomarea. But these facts do not
rise to the level of deliberate indifference. Even assum ng that
Rotan was negligent in allow ng Bullock to enter the building,
negligence is not enough to sustain a failure to protect claim
under the state-created danger theory. Mrrse, 132 F.3d at 911
Webb does not present any evidence that Rotan knew that Bull ock

posed a danger to Webb. Cf. Kneipp, 95 F.3d at 1208-09 (hol di ng

that officer acted in wllful disregard for plaintiff's safety

because he knew she was drunk); Mxwell v. School Dist. of the

City of Philadel phia, 53 F. Supp. 2d 787, 793 (E.D. Pa. 1999)
(hol ding that teacher acted with reckless indifference to
student's safety when "she failed to supervise obviously
dangerous students in a classroomthat she |let get out of

control"); Sciotto v. Marple Newtown Sch. Dist., No. 98-2768,

1999 W. 79136, at * 3 (E.D. Pa. Feb. 9, 1999) (holding that
plaintiffs could prove that school officials were deliberately
indifferent when they ignored warni ngs agai nst exact practice
that caused harmto plaintiff). |In fact, Wbb stated in his
deposition that on the day he was attacked, he did not tell
anyone on duty that Bullock was dangerous or that Bull ock posed a
threat to him (Webb Dep. at 37.) Based on the record, the
court finds that a reasonable jury could not find that Rotan was
deliberately indifferent toward Webb's safety. The court wl|
grant summary judgnment in favor of Rotan on the 8§ 1983 claim

(ii) Deputy Sheriff Moses

10



Def endant s acknow edge that Moses was present in the hallway
outsi de of the courtroom when Bul |l ock attacked Webb. Moving
Def endant s argue, however, that the evidence shows that Mses did
not act with deliberate indifference toward Wbb's safety. The
court agrees. \When Bull ock charged toward Wbb, Mbses reached
for his radio in accordance with standard operati ng procedures
and called for assistance fromthe other Deputy Sheriffs on duty
that day. (Moses Dep. at 32; Newton Dep. at 21.) Mbses then
separated Bull ock from Wbb and escorted Bullock to the Sheriff's
cell room and processed Bullock's arrest. (Mses Dep. at 32;
Newt on Dep. at 22.) Bullock was taken fromthe scene
imedi ately. (Webb Dep. at 44.) Mses testified that he had no
prior know edge that Bullock posed a threat to Webb's safety.
(Moses Dep. at 91-92.) Additionally, Wbb stated in his
deposition that he did not tell anyone on duty that day that
Bul | ock was dangerous or that Bull ock posed a threat to him
(Webb Dep. at 37.) Wbb fails to offer any evidence that Mses
acted with deliberate indifference toward his safety. Based on
the record before the court, a reasonable jury could not find
that Moses acted with deliberate indifference toward Webb's
safety. The court will grant sunmary judgnment in favor of Mbdses
on the § 1983 claim

(iii) Deputy Sheriff Smth

Movi ng Defendants al so argue that the evidence denonstrates
that Smth did not act with deliberate indifference to Wbb's

safety. On the date of the altercation, Smth was assigned to

11



monitor Courtroom7 in the Famly Court Building. Smth heard
Moses' call for assistance and pronptly responded to the call.
(Smth Dep. at 21.) Upon arriving at the scene, Smth proceeded
to attenpt to control the crowd of people gathering around the
scene. 1d. at 25. Smth also called energency nedi cal personne
to assist Webb. 1d. at 21. Wubb does not present any evidence
to the contrary or any evidence that would support a finding that
Smth acted with deliberate indifference toward his safety.
Based on the record before the court, a reasonable jury could not
find that Smith acted wth deliberate indifference toward Webb's
safety. The court will grant sunmary judgnent in favor of Smth
on the § 1983 claim

(iv) Deputy Sheriff New on

Movi ng Defendants argue that Newton did not act with
deliberate indifference to Wbb's safety. On the date of the
al tercation, Newton was assigned to nonitor a courtroomon the
second floor of the Famly Court Building. (Newton Dep. at 20.)
Newt on heard Moses' radio call and responded i medi ately. 1d. at
21. Upon arrival, Newton observed Myses in a struggle with
Bul l ock. 1d. at 22. Newton assisted Mses in restraining
Bul | ock and hel ped escort Bullock to the Sheriff's cell room
Id. at 23-25. After escorting Bullock to the cell room Newton
returned to the scene and advi sed Webb that Bull ock was in
custody and that Webb should consider filing a conplaint against
Bul l ock. 1d. at 25-26. Wbb fails to offer any evidence to

support a finding of deliberate indifference on Newon's part.
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Based on the record before the court, a reasonable jury could not
find that Newton acted with deliberate indifference toward Wbb's
safety. The court will grant summary judgnent in favor of New on
on the § 1983 claim

(v) Deputy Sheriff Spattocco

Movi ng Defendants al so argue that Spattocco did not act with
deliberate indifference toward Wbb's safety. On the date of the
al tercation, Spattocco was on duty in the Sheriff's operation
room | ocated in the basenent of the Famly Court Buil ding.
(Spattocco Dep. at 29.) Spattocco received the call for
assi stance over the radio and proceeded to the scene. 1d. at 30.
Upon arriving at the scene, Spattocco observed Wbb |ying on the
floor in obvious disconfort. 1d. Spattocco then used his radio
to call for energency nedical assistance. 1d. Spattocco also
pl aced a jacket under Wbb's head to confort himuntil the
energency nedical teamarrived. |1d. Wbb does not offer any
evidence to indicate that Spattocco acted with deliberate
indifference toward his safety. Based on the record before the
court, a reasonable jury could not find that Spattocco acted with
deliberate indifference toward Wbb's safety. The court wl|
grant summary judgnent in favor of Spattocco on the § 1983 cl aim

(vi) Deputy Sheriff Accardo

Webb al |l eges that Accardo, "at all tines relevant [to the
lawsuit], was enployed by the Gty of Philadel phia as a Sheriff's
Deputy and assigned to the Court of Common Pl eas Fam |y Court
Facility located at 34 S. 11th Street, Phil adel phia,

13



Pennsylvania.” (Conpl. T 7.) Mving Defendants argue that Wbb
cannot denonstrate that Accardo acted with willful disregard
toward Webb's safety. Whbb does not present any evidence in his
response to Movi ng Defendants' notion for sunmary judgnent that
woul d indicate that Accardo acted with willful disregard for
Webb's safety. The court will grant sunmary judgnent in favor of
Accardo on the § 1983 claim

(vii) Gty and Sheriff of Phil adel phia

Webb argues that the Gty and the Sheriff of Phil adel phia
("Sheriff") were deliberately indifferent to a dangerous
situation at the Famly Court Building and that the Cty's and
Sheriff's indifference caused his injuries. Wbb argues that the
Cty was aware of frequent volatile incidents that occurred from
time to tinme in the Famly Court Building. Wbb further asserts
that in view of the potential for violence, Court Security
personnel inplenmented a policy that prevented third parties not
directly involved in a case fromgaining access to the courtroom
areas. (Pl."s Ans. in Opp. to Defs.' Mot. for Summ J. at 3 &
17.) Webb argues that this policy denonstrates that the Cty was
aware of the potential danger and that they acted with deliberate
indifference to that danger

A municipality cannot be liable in a 42 U S.C. 8§ 1983 action
under the doctrine of respondeat superior for the m sconduct of

its enployees. Mnell v. Departnent of Social Servs. of the Gty

of New York, 436 U.S. 658, 691 (1978). The purpose of this rule

is to distinguish the acts of the nunicipality fromthe acts of

14



its enployees, and "thereby nake clear that nmunicipal liability

islimted to action for which the nmunicipality is actually

responsi ble."” Penbaur v. Gty of Gncinnati, 475 U S. 469, 479-
80 (1986) (footnote omtted). Liability may be shown either "by
policies which affirmatively conmand that it occur, or by

acqui escence in a longstanding practice or custom which
constitutes the 'standard operating procedure' of the | ocal

governmental entity."' |d.; see Beck v. City of Pittsburgh, 89

F.3d 966, 971 (3d Cir. 1996) (stating that Suprenme Court has
"created a two-path track to nunicipal liability under 8§ 1983,
dependi ng on whether the allegation is based on nunicipal policy

or custont), cert. denied, 117 S. C. 1086 (1997).

A plaintiff nust also show that the execution of the
muni ci pal policy or customwas the proxi mate cause of the
injuries. The policy itself need not be unconstitutional, but a
plaintiff must at | east show that the policy or custom anmounts to
deliberate indifference to the rights of the persons with whom

the police cone into contact. See Gty of Canton v. Harris, 489

U S 378, 388 (1989) (holding that only where deliberate
indifference is shown will nmunicipal liability under 8§ 1983
attach). The fact that an injury could have been avoided with

better or nore training is insufficient to establish nunicipal

11. A plaintiff establishes a governnment "policy” if he proves
that a "'decision nmaker possess[ing] final authority to establish
muni ci pal policy with respect to the action' issues an official
procl amation, policy, or edict." Andrews v. Gty of

Phi | adel phia, 895 F.2d 1469, 1480 (3d Cr. 1990) (citation
omtted).
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liability. 1d. at 391.

In this case, the policy to limt access to courtroom areas
was designed to protect individuals |ike Webb who attended fam |y
court hearings. (Pl.'s Mem of Law in Support of Ans. in Opp. to
Defs.' Mot. for Summ J. at 7-9.) Wbb acknow edges that it was
not the policy of the Gty to allow anyone to gain access to the
courtroomareas. |1d. at 8-9. Wbb asserts that the policy was
tolimt access to the courtroomareas. Wile Rotan may have
failed to follow those policies, that failure does not require a
finding that the City or the Sheriff was deliberately indifferent
to Webb's safety. Additionally, Whbb does not present evidence
to support a finding that a policy or customof the Cty was the
proxi mate cause of his injuries. Accordingly, the court wll
grant summary judgnent in favor of both the City and the Sheriff
on the § 1983 claim

b. Lack of Causal Connection

The court finds that a reasonable jury could not find that
the state actors used their authority to create an opportunity
t hat ot herwi se woul d not have existed for the third party's crine

to occur. In DR v. Mddle Bucks Area Vocational Tech. Sch. ,

972 F.2d 1364 (3d G r. 1992) (en banc), cert. denied, 506 U S
1079 (1993), the Third Crcuit highlighted the differences

bet ween conduct by private persons that does not support
liability under the state-created danger theory and conduct that
can support such liability. In D.R, two high school students

filed a 8 1983 claimalleging that they were sexually nol ested by
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fell ow students in the bathroom and darkroom of their graphic
arts class room 1d. at 1366. According to their conplaint, the
hi gh school's failure to adequately supervise the class or
i nvestigate the m sconduct created the dangerous situation that
resulted in their injuries. 1d. at 1373. The court affirned the
district court's dism ssal of the conplaint, holding that the
school was not |iable because the plaintiffs did not denonstrate
that the state placed the plaintiffs in danger, increased their
risk of harm or made them nore vul nerable to danger. 1d. at
1374. The court explained that the "plaintiff's harm canme about
solely through the acts of private persons wthout the | evel of
intermngling of state conduct with private viol ence" needed to
support liability. 1d. at 1375.

Li ke the facts of D.R., no acts or onissions of the state
actors in this case directly placed Webb in danger. Moving
Def endants did not use their authority to place Webb in a "unique
encounter” with Bullock. Bullock could have attacked Webb
anywhere at any tinme. |In fact, the record in this case reveals a
hi story of violent encounters between Webb and Bul | ock outsi de
the courthouse setting. (Wbb Dep. at 27-29.) Wbb's harm cane
about solely through the acts of Bullock, a private person who
was not acting under color of state law. The court finds that
the causal link is too attenuated to support a finding that
Movi ng Defendants created the harmthat befell Webb at the hands
of Bullock. The evidence does not support a finding of the |evel

of intermngling of state conduct with private viol ence needed to
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support liability. Accordingly, the court will grant summary

judgnent in favor of Myving Defendants on the § 1983 claim

2. Count 11

In Count Il of his Anended Conplaint, Wbb asserts a state
| aw negl i gence cl ai m agai nst Myvi ng Defendants. Mving
Def endants argue that this claimis barred by Pennsylvania's
Political Subdivision Tort Clains Act (the "Tort Clains Act"), 42
Pa. Cons. Stat. Ann. 88 8541-42. Wbb argues that Mving
Def endants coul d be subject to liability for negligence pursuant
to the real estate exception to the Tort Clains Act. The rea
estate exception to the Tort Clainms Act reads in pertinent part:

(a) Liability inposed.--A |ocal agency shall be |iable
for damages on account of an injury to a person or
property within the limts set forth in this subchapter
if both of the follow ng conditions are satisfied and
the injury occurs as a result of one of the acts set
forth in subsection (b):

(1) The damages woul d be recoverabl e under common
|aw or a statute creating a cause of action if the
injury were caused by a person not having avail able a
def ense under section 8541 (relating to governnenta
imunity generally) or section 8546 (relating to
defense of official imunity); and

(2) The injury was caused by the negligent acts of
the | ocal agency or an enpl oyee thereof acting within
the scope of his office or duties with respect to one
of the categories listed in subsection (b). As used in
t hi s paragraph, "negligent acts" shall not include acts
or conduct which constitutes a crinme, actual fraud,
actual malice or willful m sconduct.

(b) Acts which may inpose liability.--The follow ng acts by
a local agency or any of its enployees nmay result in the
inmposition of liability on a | ocal agency:

'(3) Real property.--The care, custody or contro

of real property in the possession of the | ocal agency,
except that the I ocal agency shall not be |iable for
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damages on account of any injury sustained by a person
intentionally trespassing on real property in the
possessi on of the |ocal agency. As used in this

par agraph, "real property” shall not include:

(I') trees, traffic signs, lights and other traffic
controls, street lights and street |ighting systens;
(ii) facilities of steam sewer, water, gas and

el ectric systens owned by the | ocal agency and | ocated
Within rights-of-way; (iii) streets; or (iv) sidewal ks.

42 Pa. Cons. Stat. Ann. 8 8542(b)(4). Webb argues that the
negligence of the Cty's enployees created the dangerous
condition on the City's property. Whbb basically asserts that
had Rotan not allowed Bullock into the building, Bullock would
not have been able to assault him

In Mascaro v. Youth Study Gr., 523 A 2d 1118 (Pa. 1987),

t he Pennsyl vania Suprenme Court held that "the real estate
exception can be applied only to those cases where it is alleged
that the artificial condition or defect of the land itself causes
the injury, not nmerely when it facilitates the injury by the acts
of others, whose acts are outside the statute's scope of

l[iability." Mascaro, 523 A 2d at 1124. Webb cites Kilgore v.

Cty of Philadelphia, 717 A 2d 514 (1998), to support his

argunent that the real property exception applies in this case.
In Kilgore, the Pennsylvania Suprene Court held that the real
property exception would apply if the Gty was found negligent
for allegedly failing to renove accunul ated snow and ice fromits
property. Kilgore, 717 A 2d at 517-18. Webb's reliance on
Kilgore is msplaced. The facts of this case are nore akin to
the facts of Mascaro where the acts of a third party ultimately

caused the plaintiffs injuries. |In Mascaro, the plaintiffs filed
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suit against the Cty of Philadel phia seeking recovery for
injuries inflicted upon them by a detai nee who escaped from a
juvenile detention center due to all eged negligent naintenance of
the center. Mascaro, 523 A . 2d at 1119. The plaintiffs argued
that the negligent mai ntenance of the center facilitated the
detai nee's escape. |1d. The court explained that "[acts] of
others . . . are specifically excluded in the general inmunity
section (42 Pa. C.S.A 8 8541), and are nowhere discussed in the
ei ght exceptions [to governnental imunity]." 1d. at 1124. The
court found that the real estate exception did not apply, holding
that "the real estate section can be applied only to those cases
where it is alleged that the artificial condition or defect of
the land itself causes injury, not nerely when it facilitates the
injury by acts of others.” 1d.

Simlarly, the injuries in the instant action were caused by
athird party. Unlike Kilgore, where the Cty left accunul ated
snow and ice on its property that directly led to the injury,
this case involves an intervening and supersedi ng actor whose
conduct directly caused Webb's injuries. Further, in Kilgore,

t he case upon which Webb relies, the Pennsyl vani a Suprene Court
careful Iy distinguished that case fromcases involving "third
parties who were nerely acting on City property.” Kilgore, 717
A . 2d 514. Webb fails to cite a single case where the real estate
exception to governnental inmmunity was found to apply to a
situation where a third party acting on Gty property caused the

actual injury to a plaintiff. The court finds that the rea

20



estate exception to governnental inmmunity does not enconpass
injury caused by a third party acting on City property and w ||
grant summary judgnent in favor of the Cty and all other
muni ci pal defendants on this claim

Additionally, in Mascaro, the court explained that the Tort
Cl aims Act shielded political subdivisions from"the crimnal
acts . . . of its own agency or enployees acting within the scope
of their duties."”™ Mscaro, 523 A 2d at 1124. The court reasoned
that "it would be incongruous, indeed, to shield the Gty or
Center fromliability for the crimes of its agents and enpl oyees,
but inpose liability for the crines of others.” 1d. Based on
this reasoning the court held that "given the | egislative schene
of immunity . . . the Tort Clains Act consistently excludes all
crimnal acts fromliability, including acts of crimnals .
who take advantage of defects in nunicipal property to commt

their own crines." 1d.; see Wakshul v. City of Phil adel phia, 998

F. Supp. 585, 588 (E.D. Pa. 1998) (finding that allegations of
assault on property owned by Cty of Phil adel phia did not fall
into any enunerated exception of 42 Pa. Cons. Stat. Ann. 8§ 8541).
The evidence presented in Webb's and Moses' depositions shows
that Bul l ock's actions were nothing short of a crimnal assault.
Thus, the Tort Cains Act provides imunity to the Gty in this
situation. The court wll grant summary judgnment in favor of the
Cty and all Moving Defendants on this ground as well.

3. Counts V and VI

Count V contains a claimfor intentional infliction of
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enotional distress. Count VI contains a claimagainst all
defendants for negligent infliction of enotional distress. Under
the Tort Clainms Act, the City is imune fromsuit on both of

these clains. See Wakshul, 998 F. Supp. at 588 (stating that

Tort Clains Act provides absolute inmmunity to | ocal governnent
agency fromtort liability, except in eight enunerated

situations); Mser v. Bascelli, 865 F. Supp. 249, 253 (E.D. Pa.

1994) (sane). Additionally, pursuant to 42 Pa. Con. Stat. Ann. 8§
8545, Rotan and all the Deputy Sheriff defendants are i nmune from

this claimas well. !

Moser, 865 F. Supp. at 253 (observing that
8 8545 states "[a]n enployee of a |ocal agency is liable for
civil damages . . . only to the sane extent as his enploying
| ocal agency . . . ."). The court wll grant summary judgnent in
favor of Moving Defendants on both Counts V and VI.

4. Count VI 1

Count VII contains a request for attorney's fees pursuant to
42 U.S.C. 8§ 1988. Because the court will dismss Wbb's claim
filed pursuant to 42 U S.C. § 1983, there is no basis to consider
an award of attorney's fees pursuant to 42 U S.C. § 1988. The

court will grant sunmary judgnent on this count in favor of

12. Section 8545 provides as foll ows:

An enpl oyee of a local agency is liable for civil
damages on account of any injury to a person or
property caused by acts of the enpl oyee which are
within the scope of his office or duties only to the
same extent as his enploying | ocal agency and subj ect
to the limtations inposed by this subchapter.

42 Pa. Con. Stat. Ann. § 8545.
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Movi ng Def endants. *®

B. Cl ai n8 Agai nst Bul | ock

In Counts Il and IV, Wbb asserts state | aw negligence
clains against Bullock. Bullock is also naned as a defendant in
Counts V and VI. Bullock is not a party to this notion for
summary judgnent. Thus, this court will not rule on the nmerits
of these clainms. Federal courts have power to decide state | aw
clainms that "derive froma comon nucl eus of operative fact" with

clains arising under federal law. See United M ne Wrkers v.

G bbs, 383 U S. 715, 725 (1966). However, the court may decline
to exercise supplenental jurisdiction over state law clains if
the court has dism ssed all clains over which it has original
jurisdiction. 28 U S.C 8 1367(c). If all clains over which a
district court has subject matter jurisdiction are dism ssed
after proper renoval fromstate court, the district court has

di scretion to either remand the remaining pendent state | aw

clainms or dismss those cl aims. Carneqgi e-Mellon Univ. v. Cohill,

484 U.S. 343, 348-57 (1988) (explaining that federal courts
retain jurisdiction over state |law clains renoved to federa
court after federal clains allow ng renoval are dism ssed,

al t hough discretionary factors wll usually |ead court to remand

or dismss state clains).

13. Webb did not nanme Bull ock as a defendant to this Count.
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As di scussed above, the court will grant Mving Defendants
notion for summary judgnment on the 8§ 1983 claim That claimis
the only claimcontained in Wbb's Anmended Conpl ai nt over which
the court has original jurisdiction. The court declines to
exerci se supplenental jurisdiction over the remaining state | aw

claims agai nst Bullock. Failure to retain jurisdictionin this

instance will not offend traditional notions of "judicial
econony, convenience and fairness to the litigants.” G bbs, 383
US at 726. The court will remand all clains against Bullock to

the Court of Conmon Pl eas of Phil adel phia County.

111, CONCLUSI ON

For the reasons set forth above, the court will grant Moving

Def endants' notion for summary judgnent. **

The renmai ning state
| aw cl ai ns agai nst Bullock wll be remanded to the Court of
Conmon Pl eas of Phil adel phia County.

An appropriate O der follows.

14. Because the court grants Mving Defendants' notion for
summary judgnent, the court denies as noot Myving Def endants'
notion for severance pursuant to Federal Rule of Civil Procedure
42(b) .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN VEBB, JR : ClVIL ACTI ON
V. j
CI TY OF PH LADELPH A, et al. : NO. 98-2261
ORDER
AND NOW TO WT, this day of Cctober, 1999, upon

consi deration of defendants the City of Philadel phia's, the
Sheriff of Phil adel phia's, G egory Mses', Janes Smth's, Luig
Accardo's, Frank Spattocco's, Shaheed Newton's and David Rotan's
notion for sunmmary judgnent and plaintiff John Webb's response
thereto, IT IS ORDERED that said notion is GRANTED. Judgnent is
entered in favor of the Cty of Philadel phia, the Sheriff of
Phi | adel phia, G egory Mses, Janes Smth, Luigi Accardo, Frank
Spattocco, Shaheed Newton and David Rotan and agai nst plaintiff
John Webb, Jr., on all counts.

| T 1S FURTHER ORDERED t hat all counts agai nst def endant
Frederick Bull ock are hereby REMANDED to the Court of Commobn
Pl eas of Phil adel phia County.

| T 1S FURTHER ORDERED t hat defendants the Gty of
Phi | adel phia's, G egory Mses', Janes Smth's, Luigi Accardo's,
Frank Spattocco's, Shaheed Newton's and David Rotan's notion for
severance pursuant to Federal Rule of Civil Procedure 42(b) is

DENI ED AS MOOT.




LOQU S C. BECHTLE, J.



