IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EASTON WHYTE AKA LARRY VHYTE . CGVIL ACTI ON
V.

JOAN M LEI BY, MARY O NEI LL,

BARRY W POLSKY, PAUL A

SARMOUSAKI S, M CHAEL R, STI LES,

STEVEN A. MORLEY : NO 99-3699

VEMORANDUM

DuBA S, J. SEPTEMBER 28, 1999
Plaintiff, a federal prisoner, filed a pro se action

titled "Conplaint for Declaratory and I njunctive Relief,"” asserting
jurisdiction "under the Freedomof Information Act (FOA), 5 U S C
8 552, as anended, and the Privacy Act (PA), 5 U S . C 8§ 582(a)."
As defendants, plaintiff nanmes two U.S. Probation O ficers fromthe
Eastern District of Pennsylvania, Joan M Leiby and Mary O Neill,
the Chief U S. Probation Oficer for the Eastern District of
Pennsyl vania, Barry W Polsky, Assistant U S. Attorney Paul A
Sarnousakis, and U S. Attorney Mchael R Stiles, both from the
Eastern District of Pennsylvania, and Attorney Steven A Morl ey,
Esquire, plaintiff's former defense counsel.

Plaintiff alleges in his Conpl aint that defendants Lei by,
O Neill, Polsky, Sarnousakis and Stiles "have possession of, and
control over, the correction, anendnent, or expungenent of records
that the plaintiff seeks."™ The records to which plaintiff refers

include the Presentence Report prepared by the U S. Probation

Ofice that was wused by the sentencing judge in calculating



plaintiff's sentence under the United States Sentencing Gui delines.
The gravanmen of plaintiff's claimis that his Cimnal H story
Category was inproperly calculated, as a result of which he was
incorrectly classified as a career offender and sentenced as a
career offender. The relief plaintiff seeks is the correction of
his records, chiefly the Presentence Report, to reflect that he is
not a career offender. That relief is sought against all of the
def endants excepting only Steven Morley. The claim agai nst M.
Mrley is that he "failed to investigate agency records for
i naccuracy."

Plaintiff asks the Court to provide the follow ng
specificrelief: (1) issue a declaratory judgnent that the failure
to correct the subject records is unlawful; (2) issue an i njunction
conpelling the U S. Probation Ofice and the U S. Attorneys Ofice
to act upon his "FO A/ PA requests;"” (3) refer this case to the
"Merit Systens Production Board" for investigation; (4) award costs
and attorney fees; (5) expedite lawsuit pursuant to 28 U S. C 8§
1657(a); and (6) grant such other relief as is just and proper.

Wth his Conplaint, plaintiff filed a Mdtion to Proceed

In Forma Pauperis. Wth respect to the Motion to Proceed I n Forma

Pauperis, it appears that plaintiff is unable to pay the costs of
commencing this action. Accordingly, leave to proceed in form

pauperis is granted. However, for the reasons which follow,



plaintiff's Conplaint will be dismssed as legally frivolous
pursuant to 28 U.S.C. § 1915(e).
| . DI SCUSSI ON

A FO A/ PA O aim

Plaintiff's claimthat he is entitled to renoval of his
classification as a career offender fromthe records of the U S
Probation Ofice and the U S. Attorneys' Ofice, and to have the
"corrected" records furnished to him is wthout nmerit. Plaintiff
was convicted of drug and weapons offenses in the U S. District
Court for the Eastern District of Pennsylvania and his sentence was
affirmed on appeal by the United States Court of Appeals for the

Third Crcuit Court of Appeals. See United States v. Wiyte, 892

F.2d 1170 (3d Gr. 1989). The precise issue raised in plaintiff's
Conplaint for Declaratory and Injunctive Relief - the alleged
errors in the calculation of plaintiff's crimnal history - was
presented to the Court of Appeals and rejected. There 1is
absolutely no basis on the present state of the record for
"correcting" plaintiff's crimnal history in the records at issue.
Accordingly, plaintiff's FO A/ PA clai mfor production of corrected
records will be dism ssed as legally frivol ous.

B. Chal | enge to Sentence

Al though plaintiff has titled this action a FO A/ PAclaim
for production of corrected records in which he seeks declaratory

and injunctive relief rather than release from confinenent,



plaintiff is, in fact, challenging the duration of his sentence.
As such, plaintiff's only remedy for his claimthat his sentence

was mscalculated is a wit of habeas corpus. Preiser v.

Rodri quez, 411 U.S. 475, 488-89 (1973); Heck v. Hunphrey, 512 U. S

477, 481-82 (1994); Schafer v. More, 46 F.3d 43, 45 (8th Gr.

1995). The Court notes that plaintiff has unsuccessfully sought to
chal | enge his sentence by petition for wit of habeas corpus.

C. Def ense Counse

Plaintiff's claim against his forner defense counsel
Steven A Morley, is l|likewise frivol ous. The FO A/ PA cl ains
asserted by plaintiff are addressed to the governnental agencies
charged with responsibility for maintaining the records at issue.
M. Mrley, as a private citizen, is not subject to the records
mai nt enance provisions of the Privacy Act, upon which plaintiff
relies for jurisdiction in this action. Accordingly, plaintiff's
claimagainst M. Mirley will be dismssed as legally frivol ous.
1. CONCLUSI ON

Plaintiff has advanced an "indi sputably neritl ess | egal

theory" in his Conplaint. Thus, under Neitzke v. WIllians, 490

U S 319, 327 (1989), the action wll be dismssed as legally
frivolous under 28 U . S.C. § 1915(e).

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EASTON WHYTE AKA LARRY VWHYTE : CGAWVIL ACTION

V.
JOAN M LEI BY, MARY O NEI LL,
BARRY W POLSKY, PAUL A
SARMOUSAKI S, M CHAEL R STI LES,
STEVEN A. MORLEY : NO. 99-3699

ORDER

AND NOW to wit, this 28th day of Septenber, 1999, in
accordance with the acconpanyi ng Menorandumfiled on this date, IT
| S HEREBY ORDERED t hat :

1. Plaintiff's Mdtion for Leave to Proceed |In Fornm
Pauperis i s GRANTED; and

2. Plaintiff's Conplaint is DI SM SSED AS FRI VOLOUS
pursuant to 28 U.S.C. § 1915(e);

3. A certificate of appealability wll not be granted
because petitioner has not nmade a substantial show ng of a denial

of a constitutional right. (28 U S. C. 8§ 2253(c)).

BY THE COURT:

JAN E. DUBA S, J.



