IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

G USEPPE SENA, : CIVIL ACTI ON

GRUNTAL & CO. LLC, :
et al. : NO 99-3042

MEMORANDUM

Padova, J.

Plaintiff, G useppe Sena (“Sena”), filed a Conplaint with
this Court alleging that Defendants Gruntal & Co., LLC
(“Gruntal”) and Stephen Burton Cyde (“Cdyde”) defrauded hi m out
of substantial sunms of noney through a deliberate and
unaut hori zed course of marginal and specul ative investnents in
vi ol ation of the Investnment Conpany Act of 1940, 15 U. S.C. § 80a-
43, the Securities Exchange Act of 1934, 15 U.S.C. § 78aa, and
Pennsyl vani a common | aw fraud.

In response, Defendants filed a Joint Mdtion to Dismss in
Favor of Arbitration. Defendants allege that Sena signed a valid
arbitration agreenent that requires himto submt all of his
clainms to binding arbitration, precluding suit in a judicial
forum This Court agrees with Defendants’ contentions and
therefore grants Defendants’ Mbotion.

1. Fact ual Background



Sena clainms that during March of 1997, he opened an
i nvestment account with Guntal through Cyde, a Guntal
br oker/advi sor based in Cherry Hll, New Jersey. (Conpl. T 8.)
To open his account, Sena signed a series of blank forns
including a Cient Agreenent, Qptions Account Information Form
and a New Account Form (Conpl. § 8.) The second page of the
Client Agreenent contains a preprinted provision which states in
pertinent part:

14. Arbitration (TH S PARAGRAPH 14 | S AN AGREEMENT TO
ARBI TRATE CERTAI N DI SPUTES) .

* Arbitration is final and binding on the parties.

* The parties are waiving their rights to seek

remedies in court, including the right to jury

trial.

* Pre-arbitration discovery is generally nore

limted and different fromcourt proceedings.

* The arbitrator’s award is not required to

i nclude factual findings or |egal reasoning and

any party’s right to appeal or to seek

nodi fication of rulings by the arbitrators is

strictly limted.

*The panel of arbitrators will typically include a

mnority of arbitrators who were or are affiliated

with the securities industry.
Any dispute | now or hereafter may have with Guntal or
any of its current or forner officers, directors,
agents, and/or enpl oyees, arising out of or relating to
any of my accounts wth Guntal or to transactions
heretof ore or hereafter nade therein or to any
agreenment between nyself and Guntal shall be settled
by arbitration. Any such arbitration shall be held
before facilities of the New York Stock Exchange, Inc.
t he National Association of Securities Dealers, Inc. or
any other self-regulatory organi zati on having
jurisdiction, as | may el ect, and shall be conducted
pursuant to applicable Federal |aws, the |laws of the
State of New York, without regard to conflict of I|aws,
and the rules of the selected arbitral facility.
This agreenent to arbitrate does not apply to disputes
arising under certain laws to the extent it has been
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determined as a matter of law by controlling authority

that | cannot be conpelled to arbitrate such clai ns.
(Compl . Exh. A.)

In April of 1997, Sena deposited over $50,000 in his

i nvestment account. (Conpl.  12.) However, by Septenber 1998
when Sena cl osed his account, his portfolio was worth only $4, 000
and he had pai d Defendants $8,000 in conm ssions. (Conpl. T 12.)
Sena alleges that his portfolio’'s | osses were due to Defendants’

unaut hori zed trading in margi nal and specul ative investnents.

(Conpl . T 11.)

L1, Di scussi on

Def endants argue that in signing the dient Agreenent, Sena
agreed to submt all of his clains arising between the parties to
bi nding arbitration and that this agreenent is enforceabl e under
federal law. (Defs.’” Mt. at 2.)

Sena contends that the arbitration clause is unenforceable
because it is too broad to divest himof his right to a federal
forum (Pl. Reply at 4.) Sena further alleges that the clause
covers only contractual disputes, not violations of federal
securities laws. (ld.) Thus, the clains he is asserting in his
Conpl aint are not included wthin the scope of the arbitration
cl ause.

A Legal Standard

The Federal Arbitration Act (“FAA’) “creates a body of



federal substantive |aw establishing and regulating the duty to

honor an agreenent to arbitrate...” John Hancock Miutual Life

Ins. Co. v. Aick, 151 F.3d 132, 136 (3rd G r. 1998)(quoting

Mbses H. Cone Memi|l Hosp. v. Mercury Constr. Corp, 460 U S. 1, 25

n. 32, 103 S. C. 927, 942 n.32, 74 L.Ed.2d 765 (1983)). The FAA
applies to witten arbitration provisions contained in any
contract evidencing a transaction involving interstate or foreign
comerce. 9 U S.C 88 1, 2 (1994).1

Under the FAA, if a party files suit upon any issue
referable to arbitration under a witten agreenent, the court
must stay the trial until after arbitration is conplete if
anot her party so requests. 9 U S.C 8 3 (1994) The only tine a
court can refuse to stay the proceedings is if the court finds
either that the issue is not subject to arbitration, 9 US. C 8§ 3
(1994), or the party has not agreed to arbitrate its clains, John
Hancock, 151 F.3d at 137. Therefore, prior to ordering
arbitration, the district court nust determ ne (1) whether the
parties entered into a valid arbitration agreenent, and (2)
whet her the specific dispute falls within the scope of that

agreenent. John Hancock, 151 F.3d at 137. In conducting this

review, the court should apply “ordinary contractual principles,

! The dient Agreenent between Sena and Defendants concerns
an i nvestnment account between parties of diverse citizenship
i nvol ving stock trading, an activity involving interstate
commerce. Thus, the FAA covers this arbitration agreenent.
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with a healthy regard for the strong federal policy in favor of

arbitration.” Mses H. Cone, 460 U. S. at 24, 103 S. C. at 927.

Once the court answers these two questions in the affirmative,
the court nmust stay or dism ss the proceeding in favor of

arbitration. John Hancock, 151 F.3d at 137; Seus v. John Nuveen

Co., Inc., 146 F.3d 175, 179 (3rd Cr. 1998), cert. denied, 119

S. C. 1028, 143 L.Ed.2d 38 (1999).
B. Validity of the Arbitrati on Agreenent

Sena all eges that the arbitration provision is too broad to
constitute a valid waiver of his right to a judicial forum and
thus is not enforceable. There is no authority to support Sena’s
position.

Arbitration agreenents are enforceable “save upon such
grounds as exist at law or equity for the revocation of any
contract,” 9 U S.C. 8 2 (1994), or unless Congress itself has

evinced an intention to preclude a waiver of judicial remedies

for the statutory rights at issue, Mtsubishi Mtors Corp. V.

Soler Chrysler-Plynouth, Inc., 473 U S. 614, 628, 105 S. C.

3346, 3354-55, 87 L.Ed.2d 444 (1985).
As for the latter exception, the United States Suprene Court
has specifically upheld the arbitrability of clains arising under

the Securities Exchange Act of 1934, Shearson/Anerican Express

|nc. v. McMahon, 482 U.S. 220, 238, 107 S. C. 2332, 2343, 96

L. Ed. 2d 185 (1987), and the Securities Act of 1933, Rodriguez De




Quijas v. Shearson/ Anerican Express, Inc., 490 U S. 477, 483, 109

S. CG. 1917, 1921, 104 L.Ed.2d 526 (1989). Al though the Court
has not explicitly decided the arbitrability of clains arising
under the Investnent Conpany Act of 1940, given the Court’s
recent trend in favor of arbitration, such clains are |ikely

arbitrable. See Rodriqguez, 490 U S. at 485, 109 S. C. at 1922

(overruling Wlko v. Swan, 346 U S. 427, 74 S. . 182, 98 L. Ed

168 (1953) which held that clainms arising under federal
securities laws were not arbitrable); MMhon, 482 U S. at 238,

107 S. C. at 2343; M t subi shi Mtors, 473 U S. at 690, 105 S.

Ct. at 3360.

Contrary to Sena’s assertion, federal courts do enforce
broadl y-worded arbitration clauses. Many of the cases in which
the Suprenme Court supported arbitration involved broad

arbitration cl auses. See e.qg. Glner v. Interstate/Johnson Lane

Corp., 500 U. S 20, 23, 111 S. C. 1647, 1650, 114 L.Ed.2d 26
(1991) (involving a clause requiring arbitration of “any dispute,
claimor controversy arising between himand [the other party]”);
Rodri guez, 490 U. S. at 478, 109 S.Ct. at 1918 (involving an
arbitration clause in a contract between investors and broker
requiring arbitration of “any controversies relating to the

accounts”); Prima Paint Corp. v. Flood & Conklin Mg. Co., 388

U S 395, 398, 87 S. C. 1801, 1803, 18 L.Ed.2d 1270

(1967) (involving a provision requiring arbitration of “any



controversy or claimarising out of or relating to this
Agreenment”). Courts have enforced agreenents that are worded
simlarly to Sena’s expansively to apply to all disputes between

signatories. See Pritzker v. Merrill Lynch, Pierce, Fenner &

Smith, 7 F.3d 1110, 1114 (3rd G r. 1993).
For these reasons, this Court finds that Sena’'s clains are

arbitrable and the clause is valid despite its broad scope.

C. Scope of the Arbitration Provision

Sena argues that the arbitration clause contained in the
Cient Agreenent addresses contractual disputes only and does not
cover statutory violations of securities |aws. Thi s Court
di sagr ees.

The FAA requires that any doubts concerning the scope of
arbitral issues be resolved in favor of arbitration, Mses H
Cone, 460 U.S. at 24-25, 103 S. C. at 941-42. In determning
whet her a dispute falls within the scope of the agreenent, the
court nmust apply a presunption of arbitrability such that
arbitration should not be denied unless the court can state “wth
positive assurance that the arbitration clause is not susceptible

of an interpretation that covers the asserted dispute.”?

’Sena contends that his claimis not subject to a
presunption of arbitrability and that any requirenent to
arbitrate nust explicitly state in clear and unm stakabl e
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Pai newebber Inc. v. Hartmann, 921 F.2d 507, 511 (3rd Gr.

1990) (quoting United Steelworkers of Am v. Warrior & Gulf

Navigation Co., 363 U. S. 574, 582-83, 80 S. . 1347, 1353, 4

L. Ed. 2d 1409 (1960)).
In Pritzker, the contested arbitration clause purported to

govern “all controversies which may arise between [the parties].”
Pritzker, 7 F.3d at 1114. The Court of Appeals for the Third
Circuit interpreted this to apply to all of the disputes that
arose between the signatories. [d. Simlarly in Rodriguez, the
United States Suprenme Court inplicitly interpreted an arbitration
cl ause contained in a contract between an investor and broker

that covered any controversy “relating to [the] accounts,” to

enconpass all eged violations of securities |aws and fraud.

| anguage the parties’ intention to waive a statutorily protected
right. (Pl. Reply at 3.) He asserts that “a plaintiff’s right
to a federal forumis of sufficient inportance to be protected
against a broad arbitration clause contained in a securities
agreenent.” (1d.) |In support of this proposition, Sena cites
Wight v. Universal Mritinme Serv. Corp., 525 U S 70, 119 S. C
391, 142 L.Ed.2d 361 (1998).

Wight is not applicable precedent because, unlike the
instant case, it involved an arbitration clause contained in a
coll ective bargaining agreenent. In Wight, the Court affirned
its previous holdings that established a presunption of
arbitrability under the FAA, Wight, 119 S. C. at n.1, but
stated that the presunption does not apply to arbitration
agreenments that are negotiated by unions in collective bargaining
agreenents, 1d. at 396. The Wight Court expressly limted its
holding to require a clear and unm st akabl e wai ver of enpl oyee’s
statutory rights to a federal forumsolely to the context of
coll ective bargaining agreenents. 1d. Thus, Wight Ieft
undi sturbed the Court’s previous express holdings that despite
the inportant public policies enbodied in federal securities
| aws, clains arising under those statutes are nonethel ess
appropriate for arbitration. See Glner, 500 U S 28, 111 S. C
at 1653.




Rodriquez, 490 U. S. at 478, 109 S. C. at 1918-109.
The | anguage of the instant provision covers “any dispute
arising out of or relating to any of [Sena’ s] accounts with
Gruntal or transactions heretofore or hereafter made therein.”
(Compl. Exh. A) Sena’s clainms revolve around Defendants’
unaut hori zed handling of his investnent account funds and al |l eged
m srepresentations regarding his account. Due to the breadth of
the arbitration clause, this Court cannot say with positive
assurance that the clause does not cover Sena’s asserted cl ai ns.
Therefore, this Court finds that all of Sena's clains fall within
the scope of the arbitration cl ause.
| V. Concl usi on
Havi ng found that Sena entered into a valid arbitration
agreenent with Defendants that mandates arbitration of all of the
clains he has presented in his Conplaint, this Court will dismss

Sena’ s Conpl ai nt w t hout prejudice.?

%Al t hough the FAA directs courts to nerely stay proceedi ngs
involving arbitrable issues, the United States Court of Appeals
for the Third Grcuit has held that where all of the issues
raised in a suit are subject to binding arbitration, the court
may di smss the action. Seus v. John Nuveen Co., Inc., 146 F. 3d
175, 179 (3rd Cr. 1998).




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

G USEPPE SENA, : CIVIL ACTI ON

GRUNTAL & CO. LLC, :
et al. : NO 99-3042

ORDER
AND NOW this day of Septenber, 1999, upon consi deration
of Defendants’ Joint Mdttion to Dismss in Favor of Arbitration
(Doc. No. 3), Plaintiff’s Response thereto (Doc. No. 5), and
Def endants’ Reply in Further Support of Defendants’ Joint Mtion
to Dismss (Doc. No. 6), IT IS HEREBY ORDERED t hat Def endants’
Motion is GRANTED and Plaintiff’s Conplaint (Doc. No. 1) is

DI SM SSED wi t hout prej udi ce.

BY THE COURT:

John R Padova, J.
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