IN THE UNI TED STATES DI STRI CT COURT
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ADEDOTUN W ONI BOKUN
Pl ai ntiff,

V. Cvil Action
No. 98- CV-4402
BERKS COUNTY CH LDREN AND
YOUTH SERVI CES, et al.

Def endant .

Padova, J. August , 1999

MEMORANDUM

Before the court in this enploynent discrimnation and
retaliatory discharge case is defendant Barbara Taylor’s notion
for sunmary judgnment on plaintiff Adedotun W Oni bokun’s conmon-
law claimfor intentional infliction of enotional distress,

(Count XIV), as well as plaintiff’s clains under the Civil Rights
Act of 1871, 42 U.S.C. 8§ 1981, (Count IX), the Gvil R ghts Act
of 1871, 42 U.S.C. 8§ 1983, (Counts X, Xl), the Cvil R ghts Act
of 1871, 42 U . S.C. 8§ 1985 (Count XIl1), and the Pennsylvani a Human
Rel ations Act, ("PHRA"), 43 Pa.C. S. 8 951, et seq., (Counts V,

VI, VIl1). Taylor argues that these clains are untinely. For the
foll owi ng reasons, | shall deny her notion

| . Backagr ound

The facts, according to plaintiff, are as follows. On June
26, 1996, plaintiff, a N gerian-born male, was hired by Berks

County Children and Youth Services (“Berks County Youth



Services”) as a caseworker. Plaintiff clainms that fromhis first
day on the job Taylor, his supervisor, sexually and racially
harassed him On August 8, 1996, plaintiff, to discuss the

al | eged harassnent, requested a neeting with Tayl or’s supervisor.
A neeting occurred that afternoon. At this neeting, plaintiff
was notified, in witing, that he was di scharged. He

adm ni stratively appeal ed his term nation.

After plaintiff’s termnation from Berks County Youth
Services, he worked as a sal esman at a Best Buys store. At a
February 5, 1997 civil service hearing, Taylor |earned of
plaintiff’s new enploynent. The foll ow ng week, on February 12,
1997, Tayl or appeared at the store and spoke with its nmanagenent.
The next day, allegedly as a result of Taylor’s actions, Best
Buys term nated plaintiff’s enpl oynent.

On August 25, 1997, the Pennsylvania Cvil Service
Comm ssion, after determning that Taylor had sexually harassed
plaintiff, reinstated plaintiff to his position at Berks County
Youth Services. Plaintiff alleges that when he returned to work
on Cctober 8, 1997, several staff nenbers retaliatorily
di scrimnated against him The culmnation of this alleged
di scrimnation was a second di scharge on May 13, 1998. Having
exhausted his adm nistrative renmedies, plaintiff filed this suit

on August 21, 1998.



1. Standard

Summary judgnent may only be granted where “the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R Cv. P
56(c). Unless evidence in the record would permt a jury to
return a verdict for the non-noving party, there are no issues

for trial, and sunmary judgnent becones appropriate. Anderson v.

Li berty Lobby, 477 U. S. 242, 248 (1986).

[11. Discussion

Tayl or argues that because (1) each of plaintiff’'s clains
has a two-year statute-of-limtations period, (2) the only
harassnent plaintiff alleges on her part occurred prior to his
August 1996 term nation, and (3) plaintiff did not commence this
action until Septenber 11, 1998, she is entitled to sumary
judgnent. Plaintiff, however, responds that in his conplaint he
all eges that on February 12, 1997, Taylor, in an effort to
sabot age his new enploynent, visited the Best Buys store where he
was enpl oyed and spoke with its managenent. Plaintiff thus
argues that because, within tw years of his filing this suit,
Tayl or continued to both harass and discrimnate against him his
clainms are not barred by the statute-of-limtations. Plaintiff

further argues that his 8 1981 claimis subject to a four-year



and not a two-year, statute-of-limtations period.

PHRA cl ains are subject to a two-year statute-of-limtations
period. This period begins to run once the Pennsyl vani a Human
Rel ation’s Comm ssion (“PHRC’) grants a plaintiff the “right to

institute a court action.” Long v. Bd of Educ. of Phil adel phia,

812 F. Supp. 525, 534 (E.D. Pa. 1993) (quoting Raleigh v.

West i nghouse Elec. Corp., 550 A 2d 1013, 1014 (Pa. Super. 1988)

(summary judgnent appropriate when plaintiff did not institute
action within two years of either discharge or dismssal of
conplaint by PHRC)). In their papers, neither party states when
plaintiff, if ever, received his right to institute a PHRA
action. Consequently, it is unclear when the statute-of-
limtations begun to run on plaintiff’s PHRA cl ains, and thus
whet her these clains are time-barred.

Further, even were the PHRA's statute-of-limtations to have
begun running on Taylor’s last allegedly discrimnatory act,
Taylor has still not established that she is entitled to sunmary
judgnent on these clains. True, all allegations of direct
enpl oynent discrimnation by Taylor occurred prior to or during
August 1996. Post -enpl oynent actions, however, which hurt a
plaintiff’s enploynent prospects can constitute a continuation of

enpl oyment discrimnation. See Durhamlife Ins. Co. v. Evans,

166 F.3d 139, 157 (3d Cr. 1999) (holding that under Title VII

enpl oyer’ s post-enpl oynment actions threatening enpl oyee’s



Iivelihood can constitute continuation of initial enploynment

discrimnation); See also Dici v. CommMth of Pennsylvania, 91

F.3d 542, 552 (3d Cr. 1996) (“Cenerally, the PHRA is applied in

accordance with Title VI1.”) (citation omtted); Cmll v. Gty

of Pittsburgh, 412 A 2d 860, 871 (Pa. 1980) (“[T]he [PHRA] shoul d

be construed in light of ‘principles of fair enploynent |aw which

have energed relative to [Title VII].” ") (quotation omtted). In
addition, “an ex-enployee may file a retaliation action . . . for
retaliatory conduct occurring after the end of the enpl oynent
relationship when the retaliatory act is in reprisal for a

protected act.” Charlton v. Paranus Bd. of Educ., 25 F.3d 194,

200 (3d Cr. 1994) (Title VII case).

Plaintiff alleges that Taylor’s February 12, 1997 actions
caused his discharge fromhis job at Best Buys. (Conpl., at ¢
32). Were plaintiff to prove this allegation, he could establish
that Taylor’s alleged enpl oynent discrimnation against him
continued within the two years prior to his filing this suit.
Plaintiff mght also establish that Taylor acted in retaliation
for his exercising his right to be free from sex- and race-based
discrimnation. In her notion for sunmary judgnent, however,
Tayl or neither discredits nor even addresses this allegation.

She has thus failed to establish that there is no genuine issue
of material fact as to the tinmeliness of plaintiff’s PHRA clai ns.

Accordingly, plaintiff’s notion for summary judgnent on



plaintiff’s PHRA clainms shall be denied.?

| likewise find that Taylor has failed to establish that
plaintiff’s other clains against her are tine-barred.
Pennsyl vani a’s general statute-of-limtations for torts and other
personal injuries is two years. 42 Pa.C. S. § 5524. Both § 1983
and 8 1985 cases, for statute-of-limtations purposes, are
treated as personal injury actions, and thus subject to
Pennsyl vania’s two-year statute-of-limtations period. Bougher

v. Univ. of Pittsburgh, 882 F.2d 74, 79 (3d Gr. 1989). It is

uncl ear, however, whether § 1981 clains are al so consi dered
personal injury cases, and thus subject to Pennsylvania s two
year statute-of-limtations period, or rather, are subject to 28
US C 8§ 1658 s four year statute-of-limtations period. See

Rodgers v. Apple South, Inc., 35 F. Supp.2d 974, 977 (WD. Ky.

1999) (holding that 8 1981's 1991 anendnents incorporated 28

US C 8 1658 s four year statute-of-limtations); Davis v. State

of California Dept. of Corrections, Cv. No. S-93-1307DFLGGEH,

1996 W. 271001, at *19 (E.D. Cal. Feb. 23, 1996) (hol ding that
1991 anendnents did not change fact that 8§ 1981 clains are
treated as personal injury actions). Neverthel ess, even applying

a two-year statute-of-limtations period to plaintiff’s § 1981

! | finally note that plaintiff appears to have
diligently pursued these clains. Thus, even were plaintiff’s
claims untinely, the facts of this case would warrant equitable
tolling.



claim Taylor has not nmet her summary judgnment burden. | thus
need not, and shall not, reach the issue of which statute-of-
limtations period applies to this claim

Plaintiff’s intentional infliction of enotional distress
claim as well as his § 1983 and 8§ 1985 clains, are prem sed on
Taylor’ s all eged harassnent of himfor speaking out against and
exercising his right to be free fromsex- and race-based
discrimnation. H's 8 1981 claimis prem sed on his allegation
t hat defendants, on the basis of his race, interfered with his
right to contract. As discussed, plaintiff maintains that, at
| east as late as February 12, 1997 - less than two years before
this action was comenced, Taylor continued to harass him
Further, according to plaintiff, this harassnent interfered with
hi s enpl oynent contract with Best Buys. Wre plaintiff to prove
these all egations, his federal - and common-|aw cl ai nrs woul d not
be tinme-barred. As also discussed, Taylor does not address the
al |l eged February 12, 1997 incident. She has thus failed to
establish that there is no genuine issue of material fact as to
whet her plaintiff’'s federal- or common-law clains are tine-
barred. Accordingly, plaintiff’s notion for summary judgnent on
plaintiff’s intentional infliction of enotional distress, 8§ 1981,
§ 1983, and 8§ 1985 clains shall al so be denied.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADEDOTUN W ONI BOKUN
Pl ai ntiff,

V. Cvil Action
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Def endant .

ORDER
AND NOW this day of August, 1999, Defendant Barbara

Taylor’s Mdtion For Summary Judgnent is DEN ED

BY THE COURT:

John R Padova J.



