IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
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(PHENTERM NE, FENFLURAM NE, :

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

BARBARA JEFFERS and JCHNNA DAY,
on behal f of thensel ves and all
others simlarly situated

V.

AMERI CAN HOME PRODUCTS
CORPORATI ON
CIVIL ACTION NO 98-20626

TH' S DOCUMENT RELATES TO ALL
ACTI ONS

VEMORANDUM AND PRETRI AL ORDER NO. 865

BECHTLE, J. AUGUST 26, 1999
Presently before the court are plaintiffs Barbara
Jeffers' ("Jeffers") and Johnna Day's ("Day") (collectively
"Plaintiffs") Mdtions for Cass Certification Pursuant to Federal
Rule of Civil Procedure 23(b)(2) and Mdtion to Arend the
Conpl ai nt and defendant Anmerican Home Products Corporation's
("AHP") responses thereto. For the reasons set forth below, the
court will conditionally certify a nedical nonitoring class as

foll ows.

BACKGROUND

First, the court will reviewthe history of the
phar maceuti cal products that are the subject of this civil

action. Second, the court will review the history of the D et



Drug Litigation® and MDL No. 1203 generally. Third, the court
will review the procedural history of the Jeffers civil action.

A The Di et Drugs

The Diet Drug Litigation involves three prescription
phar maceuti cal products--phenterm ne, fenfluram ne and
dexfenfluram ne (collectively, the "D et Drugs")--which were
approved by the Food and Drug Administration ("FDA") for use as
appetite suppressants. (Stip. 1/5/99 1 1.) Phenterm ne was
approved by the FDA in 1959.% (Pls.' Mdt. for Cert. at 7 n.2.)
Fenfl uram ne was approved for use in 1973 and, between Decenber
1989 and Septenber 15, 1997, AHP, directly and/or through its
subsidiaries, |abeled and sold fenfluram ne under the brand nane
Pondimn. (Pls." Mot. for Cert. at 7; Stip. 1/5/99 11 2 & 5.)
Dexf enfl uram ne was approved in 1996 and, between June 1996 and
Sept enber 15, 1997, AHP, directly and/or through its
subsi di ari es, pronoted, narketed, |abeled and sold
dexfenfluram ne under the brand name Redux. (Pls.' Mt. for
Cert. at 8; Stip. 1/5/99 1Y 3 & 5.) Fenfluram ne and
dexfenfluram ne are chemcally related. (Pls.’" Mt. for Cert. at

7.) Estimates set the nunber of persons ingesting Pondimn at

1. The court will use the term"NMDL No. 1203" to refer to the
consol i dated federal cases before it, captioned as In re: D et
Drugs (phenterm ne, fenfluram ne, dexfenfluram ne) Products
Liability Litigation. The court will use the term"Di et Drug
Litigation” when referring to the federal and state cases

col l ectively.

2. Phentermne continues to have FDA approval and is currently
sold as a "generic" drug by a nunber of manufacturers.
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four mllion and the nunber of persons ingesting Redux at two
mllion. (Stip. 1/5/99 § 6; Pls." Mt. for Cert. at 8-9 & Ex. 3;
Tr. 3/17/99 at 9.)

Plaintiffs allege that sales of Redux and Pondi m n
i ncreased dramatically between 1992 and 1996, follow ng a study
published in May 1992 that anal yzed the use of Pondimn in
conbi nati on with phenterm ne and concl uded that the conbination
of drugs, comonly called "Fen/Phen," facilitated weight | oss.
(Pl's." Mt. for Cert. at 7.) However, subsequent studies |inked
the use of the Diet Drugs to a nunber of health problens. For
exanpl e, a study published in August 1996 in the New Engl and
Journal of Medicine concluded that the ingestion of fenfluram ne
and dexfenfluram ne increased the incidence of Primary Pul nonary
Hypertension ("PPH'), a rare and often fatal disease. (Stip.
1/5/99 1 8, Ex. A) Another study published in July 1997, also
in the New Engl and Journal of Medicine, concluded that the
i ngestion of fenfluramne and phenterm ne in conbination
i ncreased the incidence of valvular heart disease. (Stip. 1/5/99
19 Ex. B.) On Septenber 15, 1997, AHP renoved both Pondi m n
and Redux fromthe market pursuant to a request by the FDA
(Stip. 1/5/99 11 6, 7.)

B. MDL No. 1203 and the Diet Drug Litigation

After Pondi mn and Redux were withdrawn fromthe
mar ket, thousands of civil actions were filed in federal and
state courts nationwi de on behalf of D et Drug users. The clains

in individual Diet Drug Litigation actions vary, but they
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principally allege state law clains including product liability,
negl i gence, msrepresentation and breach of warranty. Sone of
the cases request punitive damages. The plaintiffs in these
actions allege that their ingestion of the D et Drugs caused
various illnesses, including, but not l[imted to PPH and val vul ar
heart disease. In addition, many actions brought by plaintiffs
W t hout present injury request legal or equitable relief in the
form of nedical nonitoring or refunds of purchase prices.

On Decenber 12, 1997, this court received an order from
t he Judicial Panel on Miultidistrict Litigation transferring a
nunber of federal Diet Drug civil actions fromother districts to
the Eastern District of Pennsylvania for consolidated pretrial
proceedi ngs pursuant to 28 U S.C. § 1407. Since that tinme, the
court has received over one thousand actions as part of NMDL No.
1203. There are over seventeen pending notions for class
certification in MDL No. 1203 actions, not including the instant
not i on.

In order to facilitate the adm nistration of MDL No.
1203, the court has appointed a nunber of attorneys to serve on
the Plaintiffs' Managenent Committee (the "PMC'). Pretrial Oder
No. 6. The defendants in the Diet Drug cases, including AHP,
| nt er neuron Pharmaceuticals, Inc., Les Laboratories Servier, over
two dozen phenterm ne manufacturers and distributors, health care
provi ders, weight-loss centers, pharmacies and internediaries,
are represented by individual counsel and selected |liaison

counsel. The court has al so appointed a Special D scovery Master
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to assist the court in facilitating discovery matters. Pretrial
Order No. 36. The parties, the Special Master and the court
continue to work toward conpl eti on of case-specific and MDL-w de
di scovery and to resolve related pretrial issues to facilitate
the tinmely remand of individual civil actions to their respective

transferor courts. See Lexecon Inc. v. M| berg Wiss Bershad

Hynes & Lerach, 523 U S. 26, 40 (1998) (holding cases not

di sposed of during MDL process nust be remanded to transferor
courts at or before conclusion of pretrial proceedings).
Presently, there are two bl ocks of cases involving plaintiffs

t hat have a serious, diagnosed nedical condition which have been
designated for priority in the suggestion of remand process. The
first group is schedul ed for suggestion of remand on Septenber 1,
1999 and the second group is scheduled for October 1, 1999. The
PMC has conpleted the majority of its MDL-w de expert discovery.

I ndi vidual plaintiffs have not yet conpleted case-specific
causation expert discovery and defendants have not yet conpleted
their expert discovery, although this discovery is on schedule in
accordance with various pre-trial orders and is expected to be
conpleted by the fall of this year.

In addition to the federal cases, the court is aware of
many civil actions presently in state courts throughout the
nation. Sone states, including Pennsylvania, New York, New
Jersey and California, have consolidated the Diet Drug Litigation
in their respective state courts, through processes simlar to

MDL No. 1203. The court is aware of only a |limted nunber of
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state civil actions which have proceeded to trial as of this date
and is aware of only one case in which a jury verdict has been
returned. The court is also aware of six states which have
certified sone formof nedical nonitoring class action. Those
states include, in chronological order of certification, Texas,
Washi ngton, Illinois, New Jersey, West Virginia and
Pennsyl vani a. ®

C. Procedural History of the Jeffers Cvil Action

The court wll now set forth the basic background of
the Jeffers civil action. On Septenber 14, 1998, Plaintiffs
filed their original class action Conplaint, namng only AHP as a
defendant. Plaintiffs allege that they ingested Pondimn and
Redux. (Conpl. 17 4 & 5.)* They both allege that, due to such
i ngestion, they are "at risk for devel opi ng val vul ar heart
di sease, cardi opul nonary dysfunction and/or primary pul nonary

hypertension.” 1d. In their original Conplaint, Plaintiffs seek

3. Eart hman v. Anerican Hone Prods. Corp., No. 97-10-03790-CV
slip op. at 2 (Tex. Dist. C. Cct. 14, 1998); St. John v.
Anerican Hone Prods. Corp., No. 97-2-06368-4, slip op. at 4-5
(Wash. Super. C. Dec. 4, 1998); Rhyne v. Anerican Hone Prods.
Corp., No. 98-CH 04099, slip op. at 1 (Ill. CGr. C. Jan. 26,
1999); Vadino v. Anerican Hone Prods. Corp., No. M D L-425-98,
slip op. at 31 (N.J. Super. C. Jan. 26, 1999); Burch v. Anerican

Honme Prods. Corp., No. 97-C 204[1-11], slip op. at 35-38 (W Va.
Cr. . Feb. 11, 1999); Inre Pa. Diet Drugs Litig., Mster
Docket No. 9709-3162, slip op. at 39 (Pa. Super. C. Mar. 12,
1999).

4. In the Conplaint, Plaintiffs allege that they both ingested
"dexfenfluram ne, and/or fenfluramne." 1d. |In her deposition
Day stated that she ingested Pondi mn, but never ingested Redux.
(AHP Mot. Opp. Ex. LL-18.) Jeffers stated in her deposition that
she ingested a conbi nati on of Pondi m n and phenterm ne and then

i ngested Redux for a short period. (AHP Mot. Qpp. Ex. LL-18.)
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to represent a "nationw de class of persons who were prescribed
and who have taken the drugs Redux and/or Pondi m n which were
manuf act ured, marketed, sold, distributed and/or placed in
interstate commerce by defendant and who either |ack health
coverage or who have been denied health coverage for nedica
nmoni tori ng and nedi cal diagnostic procedures and testing that are
necessary and appropriate.” (Conpl. 1 42.) Plaintiffs allege
clainms under theories of: (a) strict product liability (failure
to warn); (b) strict product liability; (c) negligence; and (d)
breach of inplied warranty. They request injunctive relief in
the formof a "court approved nedical nonitoring progranm which
woul d i nclude "echocardi ograns, el ectrocardi ograns, chest x-rays
and perfusion lung scans.” 1d. at 78.

On Cctober 27, 1998, AHP filed its Answer. On Novenber
6, 1998, AHP filed a Third-Party Conpl ai nt agai nst a nunber of
phent erm ne manufacturers and distributors ("Phenterm ne
Def endants").® Subsequently, Plaintiffs and a nunber of
Phent erm ne Defendants filed notions to dism ss or sever the

Third-Party Conplaint. On February 10, 1999, the court stayed

5. These Third-Party Defendants include Camall Conpany, which is
presently in Chapter 11 Bankruptcy, Century Pharmaceuticals,

Dur aned Pharmaceuticals, Eon Laboratories Manufacturers, Fisons
Cor poration, Gate Pharmaceuticals, CGeneva Pharmaceuticals, H L.
Moore Drug, lon Laboratories, I|Incorporated, Jones Medi cal

| ndustries, King Pharmaceuticals, Harvard Drug G oup, Medeva
Phar maceuti cal s, Parnmed Pharnaceuticals, Pennwalt Corporation,
Qualitest Products, Rd-Rx Pharmaceuticals, Rexar Pharnacal

Cor poration, Ri chwood Pharnaceuticals, Shire R chwood,

| ncor porat ed, Roberts Pharmaceuticals, Rosenont Pharnaceuti cal s,
Rugby Laboratories, Seatrace, |ncorporated, Smthkline Beecham
Uni ted Research Laboratories and Zenith CGoldline Incorporated.
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AHP's Third-Party Conpl aint pending the resolution of the notion
for class certification. Pretrial Oder No. 461. On March 3,
1999, AHP filed its opposition to Plaintiffs' Mtion for C ass
Certification. On March 15, 1999, Plaintiffs filed their Mtion
for Medical Mnitoring Cass Certification under Federal Rule of
G vil Procedure 23(b)(2). On March 17, 1999 the court held a
hearing on class certification issues.

On June 24, 1999, Plaintiffs filed a Mdtion to Anend
t he Conplaint together with a second notion for class
certification. The Motion to Amend seeks to nodify the original
Conpl aint in a nunber of ways. First, the proposed Amended
Conplaint would limt the proposed class to those persons who
have taken Pondimn or Redux "for at least thirty cunul ati ve days
during the period between May 1, 1992 and Septenber 15, 1997 and
who have not filed a claimfor personal injuries.” (Pls.' Mt.
Am Conpl., Ex. AT 1.) Second, it would include in the class
t hose persons with health insurance as well as those w thout.
ld. Third, it specifies in greater detail the equitable relief
sought, i ncl udi ng:

(a) creating a nedical "registry" for class

menbers in which rel evant denographi c,

nmedi cal and scientific information concerning

cl ass nenbers is recorded; (b) performng

state-of -the-art echocardi ograns for each

cl ass nenber; (c) performng full

cardi opul nonary exam nations including a

chest x-ray and el ectrocardi ogram for each

cl ass nmenber; (d) gathering and anal yzi ng

rel evant nmedi cal denographic information from

cl ass nenbers including but not limted to

the results of echocardi ograns and
cardi opul nonary exam nations perforned on
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cl ass nenbers; (e) conducting nedical
research concerning the incidence,

preval ence, natural course and history,

di agnosi s and treatnent of diet drug induced
val vul ar heart disease; and (f) publishing
and ot herwi se di ssenmi nating such information
to nmenbers of the class and their physicians.

ld. at 1 49. On July 12, 1999, AHP filed its opposition to the

Motion to Amend the Conplaint and for Class Certification.

1. DI SCUSSI ON

First, the court will discuss whether the court has
jurisdiction. Second, the court will analyze Plaintiffs' clains
under Federal Rule of G vil Procedure 23(b)(2). Third, the court
will define the scope of the class it will conditionally certify.

A. Juri sdi ction

This court has subject matter jurisdiction over these
proceedi ngs pursuant to 28 U. S.C. § 1332. ° Diversity of
citizenship is present between the nanmed cl ass representative and

t he def endant. In re School Asbestos Litig., 921 F.2d 1310, 1317

(3d Gr. 1990) (requiring conplete diversity between naned cl ass
representatives and defendants to support diversity
jurisdiction). Jeffers is a citizen of the state of Pennsyl vani a
and Day is a citizen of the state of Kentucky. (Conpl. 11 4 &

5.) AHP is a Del aware corporation whose principal place of

6. That statute states: "[t]he district courts shall have
original jurisdiction of all civil actions where the matter in
controversy exceeds the sum or val ue of $75,000, exclusive of
interest and costs, and is between . . . citizens of different
States.” 28 U S.C. 8§ 1332(a)(1).
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busi ness is |located in Madi son, New Jersey. (Stip. 1/5/99 ¢ 4.)
Thus, the court finds that the parties are citizens of different
st at es.

The $75,000 jurisdictional anpbunt is also nmet in this
action. Wwen aclaimprimarily seeks equitable or injunctive

relief, "it is well established that the anpbunt in controversy is

nmeasured by the object of the litigation.”™ Hunt v. WAshi ngton

State Apple Adver. Commin., 432 U. S. 333, 347 (1977). In

addition, the "longstanding rule in [the United States Court of
Appeal s for the Third Crcuit] is that, for purposes of

determ ning the anpbunt in controversy, the value of the equitable
relief nust be determined fromthe viewpoint of the plaintiff

rat her than the defendant."” Pi erson v. Source Perrier, S. A , 848

F. Supp. 1186, 1188 (E.D. Pa. 1994). Also, in a diversity based
class action, "[i]t is well settled that . . . nenbers of the
cl ass may not aggregate their clains in order to reach the

requi site anmount in controversy." Packard v. Provident Nat'

Bank, 994 F.2d 1039, 1044-45 (3d GCr. 1993) (citing Snyder v.
Harris, 394 U S. 332 (1969)).
Here, Plaintiffs seek a conprehensive nedica
noni toring programthat:
a. Notifies individuals who use or used
Redux and/or Pondim n of the potential harm
from Redux and/or Pondi m n;
b. Aides themin the early diagnosis and
treatment of resulting injuries through

ongoi ng testing and nonitoring of Redux and
Pondi m n;

10



C.

d.

cl

e.
of

not

Provi des for state-of-the-art
echocardi ograns for all nenbers of the class;

Provi des for [conplete] cardi opul nonary
exam nations including a chest x-ray and
el ectrocardi ogram for all nenbers of the

ass,

Provi des for accumul ati on and anal ysi s
rel evant nedi cal and denographic
information fromclass nmenbers including, but

limted to the results of echocardi ograns

perfornmed on class nenbers;

f.

g.
h

f.

(Pls.' Mbt.

Provi des for the creation, maintenance,
and operation of a "registry” in which

rel evant denographi c and nedi cal information
concerning all class nenbers is gathered,

mai nt ai ned,

and anal yzed;

Provi des for nedi cal research concerning
t he incidence, preval ence, natural course and
story, diagnosis and treatnent of diet drug
i nduced val vul ar heart di sease; and

[ sic] Publ i shes and ot herw se
di ssem nates all such information to nenbers
of the class and their physicians.

Am Conpl .

, EX. AT 82.) Such request for relief in

this action is equitable in nature. See Barnes v. Anerican

Tobacco Co.

161 F. 3d

127, 132 (3d Cr. 1998) (stating that

plaintiffs seeking establishment of court-supervised program

t hrough whi ch cl ass nenbers woul d undergo periodi c nedi cal

exam nations in order to pronote early detection of diseases

caused by snoking was "paradi gmati c request for injunctive

relief"), cert.

Lanmbert Co.,

"a claimfor

in nature");

denied, 119 S. C. 1760 (1999); Katz v. Warner-

9 F. Supp. 2d 363, 364 (S.D.N. Y. 1998) (stating that

a nedi cal

G bbs V.

nmoni toring and research fund is injunctive

E.1. DuPont de Nenmours & Co., 876 F. Supp.
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475, 479 (WD.N. Y. 1995) (stating that relief in formof common
court-supervised fund which woul d provide nedi cal nonitoring was
injunctive in nature).’

In addition, the value of the litigation to each cl ass
menber in obtaining the benefits of diagnostic testing and
nedi cal research is reasonably likely to exceed $75,000. 1In
Katz, the court held that class action clains for a nedical
nonitoring and research fund net the jurisdictional anount.
Katz, 9 F. Supp. 2d at 364. Katz involved litigation over the
health risks associated with Rezulin, a drug used for treating
di abetes. 1d. The court found that the class request for a
medi cal nonitoring and research fund was injunctive in nature.
Id. Next, the court proceeded to determ ne the value of the

object of the litigation fromthe plaintiffs' viewpoint. ld. In

7. Plaintiffs' request for nedical nonitoring is truly equitable
in nature and, thus, differs fromthose situations in which
courts reject attenpts to turn "what is essentially a legal claim
into an equitable one nerely by denmandi ng an injunction requiring
t he paynent of noney." Packard, 994 F.2d at 1050 (citations
omtted). Packard was a class action involving "sweep fees”
charged to bank trust accounts. Sweep fees are charged by banks
for the service of looking daily for idle cash and investing it

in interest-bearing vehicles until the cash is either invested
long-termor distributed to the beneficiary. Id. at 1043. In
Packard, the Third G rcuit held that the plaintiffs could not

nmeet the jurisdictional amount. The Third GCrcuit stated:
“[h]ere, virtually all the relief sought is renedi able by noney
damages. The only truly equitable relief sought in this case is
an order requiring [the defendant] to provide adequate notice of
its sweep fees to trust beneficiaries and to tie future sweep
fees to the cost of providing the service." 1d. at 1050. Thus,
the relief requested in Packard is distinguishable fromthe claim
for relief in Jeffers which includes ongoing nedi cal studies.

12



hol ding that the class's request for nedical research satisfied
the jurisdictional anpbunt, the court stated:

But what is the value to an individua
user of Rezulin of the medical nonitoring and
research fund that is the object of this
l[itigation? In one sense, it is speculative,
because no one knows how nuch ultimate
benefit any given Rezulin user will derive
fromsuch a fund. But in another sense it is
appropriately neasurable as the cost to
def endant of creating such a fund, or at
| east the research portion of it, for wthout
such research expenditure, no plaintiff would
be likely to receive any research benefit.

Put anot her way, in order to receive the
putative benefits of the contenplated nedica
research, a plaintiff would either have to
fund the research herself or to prevail in
this | awsuit.

This reasoning is applicable not only to
the individually named plaintiff . . . but
al so to each nenber of the rest of putative
class. Wiatever may be the case as to the
proposed nonitoring, as to the research
conponent of the proposed relief there is no
guestion of dividing the cost by the nunber
of plaintiffs in the putative class to
determ ne the value to each plaintiff,
because . . . the full anobunt of the
research, rather than sone fraction of it,
must be funded to benefit any single nmenber
of the contenplated class. Indeed, plaintiff
demands that the full amount of research be
undert aken regardl ess of the nunber of
nmenbers of the class because each and every
menber is entitled . . . to the protection
agai nst Rezulin's hazards that only fully
funded future research can hope to achieve.

Id. at 364-65. Here, Plaintiffs request simlar nedical
monitoring relief, including a research fund. The court agrees
with and adopts the reasoning in Katz and finds that it has
subject matter jurisdiction over this civil action pursuant to 28

U S C § 1332.
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B. Class Action Certification

To qualify for class treatnent, an action nust satisfy
the requirenments of Federal Rule of G vil Procedure 23(a) and
must fit into one of the three subsections of Rule 23(b).

Barnes, 161 F.3d at 140. The court will review Plaintiffs
claims under Rule 23(a) and (b) in order.

1. Requi rements of Federal Rule of G vil
Procedure 23(a)

Under Rule 23(a) the court rnust find that:

(1) the class is so nunerous that joinder of
all nmenbers is inpracticable, (2) there are
guestions of law or fact conmon to the class,
(3) the clainms or defenses of the
representative parties are typical of the
clains or defenses of the class, and (4) the

representative parties will fairly and
adequately protect the interests of the
cl ass.

Fed. R Cv. P. 23(a). Thus, Rule 23(a) requires nunerousity,
commonal ity, typicality and adequacy of representation

The first two conditions, nunerousity and commnality,
are clearly satisfied in the Jeffers action. Rule 23(a)(1)
requires that the class be "so nunmerous that joinder of al
menbers is inpracticable.” Fed. R Cv. P. 23(a)(1). As
di scussed above, mllions of prescriptions for Redux and Pondi nm n
were witten. Joinder of hundreds of thousands, if not mllions,
of claimants would certainly qualify as inpracticable. Under
Rul e 23(a)(2), there nust be "questions of |aw or fact comon to

the class.” Fed. R Cv. P. 23(a)(2); see Lake v. First

Nat i onwi de Bank, 156 F.R D. 615, 624 (E.D. Pa. 1994) (noting that
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"a single comobn question is sufficient to satisfy Rule
23(a)(2)"). There are a nunber of conmon issues anong cl ass
menbers, including the chem cal conposition and bi ol ogi cal
effects of Pondi mn and Redux, the |abeling and warnings included
with the drugs and AHP's knowl edge of the alleged side effects.
Thus, the court finds the requirenents of nunerousity and
commnal ity are satisfi ed.

Rul e 23(a) also requires that "the clains or defenses
of the representative parties are typical of the clains or

defenses of the class.” Fed. R CGCv. P. 23(a)(3); see Barnes,

161 F.3d at 141 (stating that "typicality requirenent is designed
to align the interests of the class and the class representatives
so that the latter will work to benefit the entire class through
the pursuit of their own goals"). The class nenbers have a
strong common interest in establishing the fund at issue. Both
of the naned cl ass representatives and the class as a whole w ||
benefit fromthe relief requested here. The class nenbers all ege
that they all ingested Pondimn or Redux and that those drugs
increased their risk of contracting PPH or valvular injury. They
request nedical nonitoring in the formof diagnostic testing and
the collection and research of nedical data for all nenbers.
Thus, it can be said that the class representatives' interests
are aligned with those of the entire class and that the
representatives will work to benefit the entire class.

Lastly, Rule 23(a) requires that "the representative

parties will fairly and adequately protect the interests of the
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class." Fed. R Gv. P. 23(a)(4). This requirenent has two
conmponents, one which requires an inquiry into whether class
counsel is qualified and will advance the interests of the entire
cl ass and a second whi ch asks whether the naned cl ass
representatives' interests are "sufficiently aligned with those

of the absentees". Georgine v. Anthem Prods., Inc., 83 F.3d 610,

630 (3d Cr. 1996), aff'd sub nom, Ancthem Products, Inc. v.

W ndsor, 521 U S. 591 (1997); see also Barnes, 161 F. 3d at 141

(stating Rule 23(a)(4) "serves to uncover conflicts of interest
bet ween naned parties and the class they seek to represent”).

The class counsel in this action are also nenbers of the PMC

See Pretrial Order No. 6. These attorneys are both experienced
and qualified in handling mass tort cases such as this. The
court finds that class counsel is both able and conpetent to
represent the class. Additionally, the naned representatives
interests are sufficiently aligned with those of the class
menbers such that there is no conflict of interest between them
As di scussed, the class representatives have a strong i ndividual
interest in obtaining the requested di agnostic testing and that
interest is sufficiently aligned with the comon interests of the
absentee cl ass nenbers. Mreover, the class as a whole has a
strong common interest in the collection of nedical data and
research into the cause and treatnment of the illnesses alleged to
be caused by the ingestion of fenfluram ne and dexfenfl uram ne.
The court finds no conflict of interest which would render

Plaintiffs i nadequate representatives of the class. To the
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extent that AHP asserts that there are differences between the
factual and | egal clains of the class nenbers, the court wll
address such differences under its Rule 23(b)(2) analysis bel ow
The court finds that the Rule 23(a) requirenents of nunerousity,
commnal ity, typicality and adequacy of representation are
satisfied in this case.
2. Federal Rule of G vil Procedure 23(b)(2)

Rul e 23(b)(2) requires that "the party opposing the
cl ass has acted or refused to act on grounds generally applicable
to the class, thereby nmaking appropriate final injunctive relief
or corresponding declaratory relief with respect to the class as
a whole." Fed. R Cv. P. 23(b)(2). Thus, there are two
elements inplicit in Rule 23(b)(2), first that the defendant is
all eged to have acted in sonme uniformway toward the cl ass that
woul d make relief appropriate and, second, that the injunctive
relief requested is applicable to the entire class. Unlike the
requirenents of Rule 23(b)(3), there is no "superiority" or
"predom nance" requirenment for Rule 23(b)(2) classes. Conpar e
Fed. R Gv. P. 23(b)(2), with Fed. R Civ. P. 23(b)(3)
(requiring "that the questions of |law or fact comon to the
menbers of the class predom nate over any questions affecting
only individual menbers, and that a class action is superior to
ot her available nmethods for the fair and efficient adjudication
of the controversy"). However, because a 23(b)(2) class is
dependent on the uniformty of both the defendant's actions

toward the class and the injunctive relief applicable to the
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cl ass, an anal ysis of whether individual issues exist anong class
menbers whi ch woul d destroy the "cohesive nature" of the class
clains is required. 1In Barnes, the Third Grcuit stated the
reasoni ng for requiring such cohesion:

Because of the cohesive nature of the class,
Rul e 23(c)(3) contenplates that all nenbers
of the class will be bound. Any resultant
unfairness to the nenbers of the class was

t hought to be outwei ghed by the purposes
behi nd class actions: elimnating the
possibility of repetitious litigation and
providing snmall claimants with a nmeans of
obtaining redress for clains too small to
justify individual litigation.

Barnes, 161 F.3d at 143 (quoting Wetzel v. Liberty Mut. Ins. Co.,

508 F.2d 239, 248-49 (3d GCr. 1975)). Furthernore, the non-opt
out nature of a Rule 23(b)(2) class further requires that there
be cohesi veness of the class nenbers' clains. Id. at 142
(stating that "a (b)(2) class may require nore cohesi veness than
a (b)(3) class"). Thus, the court nust determ ne whether the
class clainms alleged in Jeffers are cohesive.

Plaintiffs assert that the clainms in this action are
cohesive. They note that several published studies have |inked
t he use of fenfluram ne and dexfenfluram ne to unusually high
i nci dences of PPH and heart valve injury and they proffer expert
di scovery to support this conclusion. (Pls." Proposed Findings
of Fact App. |, Decl. of John Farquhar, MD. at 9.) (concl uding
that "it appears that significant heart val ve danage energes even
with arelatively brief exposure to these drugs"” and that "the

possibility that even m nor val ve damage may progress over tine
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after cessation of diet drug use has not been excluded"); (Pls.'
Proposed Fi ndi ngs of Fact App. IV. A Expert Report of John
Farquhar, MD. at 2.) (stating that "[Db]rief exposures of one
nmonth or nore are probably sufficient to cause harm'). Thus,
Plaintiffs assert that the proposed class nenbers have all been
pl aced at an increased risk of contracting PPH and heart valve
damage. They al so set forth expert discovery which supports
their assertion that the relief requested applies to the class as
a whole. (Pls.' Proposed Findings of Fact App. |, Decl. of Dean
Karalis, MD. at 7.) (stating that "based on the recommendati ons
of the [Departnent of Health and Human Services, the American
Col | ege of Cardiology and the Anmerican Heart Association,] the
standard of care for evaluating patients exposed to

Dexfenfl uram ne and Fenfl uram ne includes a thorough history and
physi cal exam and that "echocardi ography should be perforned in
all patients exposed to these diet drugs"). They further assert
that AHP is liable to the entire class under theories of strict
product liability, negligence and breach of inplied warranty.
Specifically, Plaintiffs allege that AHP had know edge of these
side effects prior to the withdrawal of the drugs and failed to
warn the proposed class of those dangers or take other
appropriate action. (Pls.' Proposed Findings of Fact App. IV. F,
Decl. Janes Qury, MD. at 11.) (concluding that AHP failed to
conduct appropriate review of clinical data concerning persons

i ngesting fenfluram ne and dexfenfluram ne and that | abeling

failed to contain warnings regarding PPH and heart valve injury
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at appropriate tines). Based on Plaintiffs' allegations that AHP
acted in such a way as to create liability to the class as a
whol e and that injunctive relief is applicable to the class as a
whol e, the court finds that the class clains are cohesive.

However, AHP asserts that the clains are incapable of
Rul e 23(b)(2) class treatnment. First, AHP asserts that there are
factual issues that differ fromclass nmenber to class nenber that
destroy cohesiveness. Second, AHP argues that the state | aw
applicable to each class nenber varies to such a degree that
class treatnent is inappropriate. The court will address these
issues and w Il also address a third issue, which is that a
nunber of state courts have already certified nedical nonitoring
cl asses applicable to residents of their states.

a. | ndi vi dual Factual |ssues

As noted above, Rule 23(b)(2) contains two conponents,
one which requires the defendant to have acted in sone uniform
way toward the class so as to require relief and a second which
requires the class be entitled to the sane relief. AHP argues
that there are a nunber of factual issues which vary from cl ass
menber to class nenber. AHP believes that these individual
i ssues nmake class treatnent inappropriate under Rule 23(b)(2).

The primary individual issues AHP raises include: (1)
di fferences in the class nenbers' duration of, anounts of and
conbi nati ons of the drugs ingested; (2) AHP' s varying know edge
of alleged side effects and the changi ng contents of warning

| abel s over the tines of ingestion; (3) differences in the
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prescri bi ng physicians' know edge, conditions and warni ngs under
whi ch the drugs were prescribed; (4) differences in class
menbers' actual need for the formof nonitoring requested; (5)
di fferences anong cl ass nenbers involving pre-existing injuries
or non-Diet Drug related conditions that already require the
nonitoring requested; and (6) differences in affirmative defenses
avai |l able to AHP agai nst individual class nenbers. (AHP Mem
Qpp. at 68.) AHP believes that these issues will present grounds
for it to challenge, on an individual basis, either liability or
the need for the equitable relief requested and that class
treatment woul d prevent AHP from having the opportunity to make
such chal | enges.

The court agrees with AHP' s assertion that these
i ndi vi dual issues nmay present sone difficulty in treating the
clains in a single class, particularly as to the affirmative
def enses AHP may seek to assert. However, the court is presently
of the view that these difficulties are not insurnountable and
could be dealt with through either the devel opnment of subcl asses
or through exclusions to the class. For exanple, the issue of
the duration of ingestion has already been corrected for in the
proposed Anmended Conplaint in that persons who ingested the drugs
for less than thirty cunul ati ve days will be excluded fromthe
class. (Pls.' Mt. Am Conpl., Ex. A Y 1.) This conports with
the Plaintiffs' position, supported by expert discovery, that
exposure to the drugs for one nonth or nore nmay cause harm and

t hat anyone ingesting the drugs for that period of tine is at an
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i ncreased risk of contracting PPH or val vul ar damage. (Pls.'
Proposed Fi ndi ngs of Fact App. IV. A Expert Report of John
Farquhar, MD. at 2.)

Al so, AHP all eges that sone of the proposed cl ass
menbers have ingested phenterm ne in conbination with Pondimn or
Redux, while others have not. (AHP's Mem QOpp. at 47.) |If AHP
can denonstrate through expert evidence that the use of
phenterm ne in conbination wth Pondimn or Redux alters the
[iability analysis or the applicable relief to the class, a
subcl ass nechani sm could be utilized to address those factual
di fferences between cl ass nenbers.

In addition, AHP asserts that the directions for
Pondimn stated that the drug should only be taken for a few
weeks. |1d. at 49. Presumably, AHP could attenpt to raise a
defense of m suse or contributory negligence against those
persons who ingested the drug for |onger periods of tine. As the
[itigation develops, should this issue warrant it, the class
could be divided into subcl asses based upon the particul ar drug
i ngested and the duration of such ingestion. Such a subcl ass
woul d allow AHP to assert such a defense agai nst those persons
i ngesting Pondi m n.

AHP al so asserts that the warning | abels on Pondimn
varied as to PPH over tine, creating individual issues of when
the drug was prescribed and ingested. 1d. at 51-52. Again, if
necessary, subclasses based on these differences woul d be

appropriate to preserve this defense.
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AHP cl ai ns that sone class nenbers nmay have non-Di et
Drug rel ated reasons for the diagnostic nonitoring requested and,
t hus, should not be granted that relief. Id. at 55. If it
appears that this issue does becone one which AHP will assert,
AHP' s position could be preserved by excluding those persons from
t he diagnostic portion of the overall equitable relief requested.

In sum the factual issues that AHP raises should be
further explored and, to the extent that they alter the liability
analysis or the applicable relief to the class, subclasses or
excl usi ons should be applied accordingly. Because many of the
i ssues woul d apply across potential subclasses, it cannot be said
that each individual issue will spawn its own distinct subclass.
The court finds that, at this time, these individual issues do
not present insurnountable difficulties which would destroy
cohesi on.

Al ong these lines, AHP further argues that the Third
Circuit's holding in Barnes forecloses the possibility of class
treatnment here. (AHP's Mem Qpp. at 43.) |In Barnes, the Third
Crcuit affirmed the District Court in decertifying a nedical
nmoni toring fund of tobacco snokers. The court stated that "[w]e
bel i eve that addiction, causation, the defenses of conparative
and contri butory negligence, the need for nedical nonitoring and
the statute of limtations present too many individual issues to
permt certification." Barnes, 161 F.3d at 143. However, a
conparison with the class at hand and that in the Barnes tobacco

[itigation reveals sonme significant differences. Barnes involved
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nuner ous defendants who, in turn, manufactured hundreds of brands
of cigarettes, many of which contained different ingredients at
different times. 1d. at 135. Plaintiffs asserted that the
| evel s of nicotine and other "toxic substances" were altered to
i nduce addi ction, which they clainmed caused their exposure to the
tobacco products. |d. at 144-45. Thus, nicotine addiction and
| evels of nicotine in cigarettes constituted individual issues
whi ch destroyed cohesion in the class. |In the D et Drug
Litigation, there are only two related chem cal conpounds,
fenfl uram ne and dexfenfluram ne, which were sold as only two
brands, Pondi m n and Redux, which Plaintiffs allege cause the
i1l nesses for which they request nonitoring. Plaintiffs do not
al l ege that the chem cal conpounds of these pharmaceutica
products were altered in any way during the course of the
products' market lives. Also, there are no clains of addiction
in the Jeffers action as there were in Barnes. The court finds
that the clainms of the proposed Jeffers class are far nore
cohesive clains than those found in Barnes.

Furthernore, the individual issues which AHP rai ses,
i ncluding duration of use and conbi nation of drugs, are nore
susceptible to subclass treatnent than the clains relating to
t obacco use or, to take another exanple of recent mass tort class
litigation, clains stemm ng from asbestos exposure. |n those
cases, exposure is often difficult to quantify and confirmas the
exposure | evels could vary greatly fromclaimant to cl ai mant and,

i n many cases, exposure extended over decades. |In the case of
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asbestos, there are several possible forns of exposure with
varyi ng degrees of danger and, notably, there could be persons
who are not aware if they have been exposed. Conversely, the
cl ass nenbers' ingestion of the Diet Drugs is discrete and
ascertainable. The dates, duration and anounts of ingestion and
t he conbi nati on of drugs ingested can be confirmed through the
use of fact sheets and nedical records. |If individual issues in
the Diet Drug Litigation arise and subcl asses are created, the
menbers of those subclasses which do not qualify for the
nonitoring requested wll be readily identifiable fromthe
registration forns and the supporting docunentation which wll be
required. The court finds that the proposed class here is nore
cohesi ve than those which would generally be found in tobacco or
asbest os cases.

| f and when AHP asserts its challenges or affirmative
defenses to liability based on the individual issues discussed
above, the court will evaluate them |If the issues alter the
liability analysis or the applicable relief to the class, the
court could utilize subclass nmechanisns to allow the defenses to
be properly raised at trial. However, at this point, evaluating
the nerits of the defenses AHP clains it could nmake is premature.
For instance, in its Answer, AHP raises thirty-nine affirmative
defenses to the Jeffers Conplaint. (Answer at 14-22.)
Experi ence has denonstrated that defendants do not raise every
affirmati ve defense asserted in their Answer at trial. It is

unli kely that AHP will raise every one of these defenses at
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trial, just as it is unlikely that every conceivable factua
di stinction between the class nenbers will alter the liability
anal ysis or the appropriate relief. Many of these defenses could
be asserted against the class as a whol e and cohesi on woul d not
be di m ni shed.

| f the individual issues, as a whole, destroy cohesion
or deprive the parties of their constitutional right to due
process, then the court will exclude parts of the class or
decertify the class in its entirety accordingly. However, it
woul d be premature for the court at this point to delve into the
nmerits of AHP's potential defenses to liability and the
applicability of the equitable relief on these sorts of issues
before they are fully raised and chall enged. For instance, the
court expects that AHP will not raise those defenses which are
unsupported by the still devel opi ng expert evidence. Also,
Plaintiffs may nove to strike any of the defenses which are
rai sed. Many of the above issues necessarily involve conpeting
expert evidence regarding both the alleged side effects of
Pondi m n and Redux, as well as the diagnostic techniques to
eval uat e whet her those side effects are present in individual
cl ass menbers and the scope and necessity of ongoi ng nedi ca
monitoring. The court wll hear and eval uate such evidence when
the parties set forth a briefing and hearing schedule as is
contenplated in the acconpanying Order. At present tinme, the
court finds that Plaintiffs' clains are sufficiently cohesive to

warrant conditional certification.
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b. Variance of State Law

AHP points out that not all states have explicitly
recogni zed an asynptomatic plaintiff's claimfor nedica
nmoni toring and that those states which recogni ze such a cause of
action have varying legal elenents. (AHP's Mem Qpp. at 84 &
88.) AHP also argues that sone states have rejected asynptonatic
plaintiffs' clains under nedical nonitoring theories. Id. at 89-
90. AHP argues that the variance of state | aw nmakes the cl ass
cl ai mn8 unmanageable. Plaintiffs asserts that the | aw of
Pennsyl vani a shoul d be applied to the class as a whol e because
Pennsyl vania has the greatest interest in applying its lawto the
clainms at issue.

First, the Rules Enabling Act presents an obstacle to
Plaintiff's proposed nethod of adjudicating these clainms. The
Rul es Enabling Act states that the Federal Rules of G vil
Procedure "shall not abridge, enlarge or nodify any substantive

right.” 28 U S.C 8§ 2072(b); see also Otiz v. Fibreboard Corp.,

119 S. . 2295, 2314 (1999) (citing Quaranty Trust Co. v. York,

326 U.S. 99, 105 (1945), for proposition that ""[i]n giving
federal courts 'cognizance' of equity suits in cases of diversity
jurisdiction, Congress never gave, nor did the federal courts
ever claim the power to deny substantive rights created by State
| aw or to create substantive rights denied by State law ").
Essentially, Plaintiffs request that Federal Rule of Cvil
Procedure 23 act as the conduit through which Pennsylvania's

medi cal nonitoring cause of action extend to all class nenbers,
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regardl ess of whether a given class nenber's claimarises in a

jurisdiction which does not recogni ze such a |l egal theory absent

injury. Such an action would violate the Rul es Enabling Act.
Furthernore, Plaintiffs' view contradicts the choice of

| aw principles in Pennsylvania. ®

Pennsyl vani a choice of | aw
rules require a determ nation of whether there is a fal se
conflict in the law of the states at issue. LeJdeune, 85 F.3d at
1071. Were the laws of two states are in opposition and the
jurisdictions have a governnmental interest in applying their
respective laws, there is not a false conflict. See id. (stating
"[a] false conflict exists where '"only one jurisdiction's

governnental interests would be inpaired by the application of

the other jurisdiction's law'") (quoting Lacey v. Cessna

Aircraft Co., 932 F.2d 170, 187 (3d Cr. 1991)). |If a false
conflict does not exist, the court nust nake a second
determ nation of which state has the greater interest in the
application of its law. [d.

Those states which recogni ze a nedical nonitoring claim
have a governnental interest in protecting its citizens from

exposure to toxic substances. See, e.qg., Redland Soccer dub

Inc. v. Departnent of the Arny and Dep't of Defense of the U.S. ,

8. The Third Circuit has stated: "[i]n choosing which | aw
applies, a federal court sitting in diversity nust apply the

choi ce-of-law rules of the forumstate.” LeJdeune v. Bliss-Salem
Inc., 85 F.3d 1069, 1071 (3d Gr. 1996). As this action
originated in the United States District Court for the Eastern
District of Pennsylvania, Pennsylvania' s choice of |aw rules

apply.
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696 A. 2d 137, 145 (Pa. 1997) (setting forth "several inportant
reasons to recognize clains for nedical nonitoring").
Conversely, those states which do not recognize a claimfor

medi cal nonitoring al so have a governnental interest for doing
so, whether it be to encourage the devel opnent of new

phar maceuti cal products or to avoid the burden of increased
l[itigation state courts would face in abandoning the traditional
tort requirenent that plaintiffs denonstrate a physical injury.
For exanple, on July 9, 1999 the Louisiana Legislature enacted a
nodi fication to the Louisiana civil code regarding tort damages,
to prevent asynptomatic plaintiffs fromrecovering for nedica
nmonitoring clains. 1999 La. Sess. Law Serv. 989 (West)

(nodi fying statute to include | anguage that "[d]anages do not
include costs for future nedical treatnent, services,
survei |l l ance, or procedures of any kind unless such treatnent,
services, surveillance, or procedures are directly related to a
mani f est physical or nental injury or disease") (anmending La.
Cv. Code Ann. art. 2315 (West 1999)). In doing so, the
Legislature explicitly overruled the Louisiana Supreme Court's

hol ding in Bourgeois v. A P. Geen Indus., 716 So.2d 355, 361

(La. 1998). Thus, the court finds that no false conflict exists,
at least in those jurisdictions that do not recogni ze nedi cal
nmonitoring clains absent injury or in those with nedical
monitoring claimelenents significantly different than

Pennsyl vani a' s.
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Next, the court nust determ ne whet her Pennsylvani a has
a greater interest in the application of its |aw over the
interests of the states in which class nenbers were prescribed
and ingested the Diet Drugs. The ingestion and prescription of
these Diet Drugs occurred on a nationw de basis. Most of the
proposed cl ass nenbers have no ties whatsoever w th Pennsylvani a.
Al t hough AHP' s subsidiary, Weth-Ayerst Laboratories D vision,
has its principal offices in St. David' s Pennsylvania and many of
AHP' s activities regarding the drugs at issue occurred in
Pennsyl vani a, AHP conducted its FDA contacts and vari ous
mar keting efforts in other jurisdictions as well. In [ight of
all the circunstances, the court finds that the jurisdictions in
whi ch each cl ass nenber was prescribed and ingested the D et
Drugs have a strong interest in applying their applicable law to
the sale, prescription and ingestion of pharmaceuticals within
its borders, which is the conduct which gave rise to the class

menbers' clainms. See LeJeune, 85 F. 3d at 1072 (stating that

"[w] here the site of an accident is not fortuitous, the place of
i njury assunes nmuch greater inportance, and in sone instances nay

be determ native") (quotation omtted); see also Petrokehagias v.

Sky Cinber, Inc., No. 96-6965, 1998 W. 227236, at *7 (E.D. Pa.

May 4, 1998) (holding in product liability suit that
Massachusetts | aw applies where plaintiffs were residents of
Pennsyl vani a and New Jersey and product at issue was | eased from
defendant situated in New Jersey, but plaintiffs' injuries

occurred in Massachusetts). Thus, the court wll apply the | aw
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of the state in which each class nenber's claimarose rather than
apply Pennsyl vani a substantive law to all class nenbers.

In addition to requiring a review of the state |aw
regardi ng medi cal nonitoring, the court will also need to anal yze
the | aw of any underlying cause of action, for exanple negligence
or strict liability, which is required under the applicable state
| aw to succeed on a claimfor nedical nonitoring. See, e.qg.,

Redl and Soccer dub, Inc. v. Departnent of the Arnmy and Dept. of

Def ense of the U. S., 696 A 2d 137, 145 (Pa. 1997) (requiring that

exposure to toxic substances be "caused by the defendant's

negl i gence" as el enent of nedical nonitoring); Hansen v. Muntain

Fuel Supply Co., 858 P.2d 970, 979 (Utah 1993) (requiring that

"exposure was caused by the defendant's negligence"); Potter v.

Firestone Tire & Rubber Co., 863 P.2d 795, 822 (Cal. 1993)

(requiring that "liability [be] established under traditional
tort theories of recovery").

The court finds that the application of the laws of the
states does not necessarily render class treatnment unmanageabl e.
Nor does it destroy cohesion of the class clains. Rather, it
requires the establishnment of subcl asses dependent on whet her the
el ements of medical nonitoring or the underlying | egal action
significantly differ. While sone states recognize a claimfor
medi cal nonitoring absent injury, other states require sone

injury for a tort claimto proceed. See, e.qg., Wod v. Weth-

Ayerst Labs., No. 97-Cl-5873, slip op. at 2-4 (Ky. Gr. . June

17, 1999) (granting AHP's notion for judgnent on pleadings in
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class action for nedical nonitoring in state Diet Drug Litigation
because "cause of action cannot be nmmintai ned, absent an

al l egation of physical injury or harnm'); 1999 La. Sess. Law Serv.
989 (West) (requiring that claimfor nedical nonitoring be
"directly related to a mani fest physical or nmental injury or

di sease"). The class which the Plaintiffs seek to certify is not
conpri sed only of persons who ingested Pondimn or Redux who have
no present injury. Rather, Plaintiffs bring this litigation on
behal f of those persons "who have not filed a claimfor personal
injuries." (Pls." Mt. Am Conpl., Ex. AT 1.) Thus, sone
persons in the class nmay have sone injury which is unknown at
present time, which is precisely why they request diagnostic
testing. Ohers may have sonme known injury but have sinply not
filed suit, whether it be because their injuries were mnor and
not likely to be worth the expense of individual litigation or
for other reasons. |[If those with known injury denonstrate that
monitoring relief is appropriate, such as to determne if their
condi ti on worsens, then subclass treatnent may be appropriate.
Such a subclass would permt recovery for nmedical nonitoring in
those states requiring sone injury, such as Louisiana and

Kentucky.® See, e.g., In re Telectronics Pacing Sys., Inc., 172

F.R D 271, 287 (S.D. Chio 1997) (stating in Rule 23(b)(3) class

action that "[i]n sonme states, nedical nonitoring is only

9. AHP al so contends that Oregon and North Carolina have
rejected nmedical nonitoring for asynptomatic plaintiffs. (AHP
Mem Qpp. at 89-90.) It also contends that Maryl and, M ssissipp
and Vernont have not yet reached the issue. [d. at 91.
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recoverable if the plaintiff shows physical injury" and dividing
the class into subcl asses based on state | aw accordingly). Thus,
the conditional class wll include a subclass of persons with
known injury who have not filed a personal injury claim
However, class nenbers who are asynptonmati c and whose cl ai ns
arise in jurisdictions that adhere to the traditional requirenent
of an injury for a tort action to proceed would have to be
excluded fromthe class entirely.

Because Plaintiffs have been proceedi ng under the view
t hat Pennsylvania |l aw woul d apply to the entire class, they have
not had opportunity to brief the issue of varying state |aw, nor
has AHP fully addressed the issue. The court will require such
briefing wwthin thirty days fromthis conditional certification
and will then nodify the class as required. The court expects
that it wll create a nunber of subclasses based upon the
vari ance of both nmedical nonitoring |law and variances in the
underlying clains of strict liability, negligence and breach of
warranty. Furthernore, to the extent that a different |egal
standard may apply to certain nenbers of the class, the
factfinder at trial could nmake alternate findings in accordance
wi th those standards. Thus, the court finds that the variance in
state | aw does not render the class clains non-cohesive.

C. Exi sting O ass Actions

As noted above, a nunber of state courts have certified

statewi de nmedical nonitoring classes in the Diet Drug Litigation.

These states include Texas, Washington, Illinois, New Jersey,
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West Virginia and Pennsylvania. Plaintiffs request that this
court certify a nationw de class action despite the fact that
these state courts have already certified simlar classes.
(Pl."s Reply Mem at 5 n.7.)

The civil actions in MDL No. 1203 are before the court
on diversity jurisdiction and so there is overl appi ng
jurisdiction over the Diet Drug Litigation. Furthernore, the
court has in the past and will in the future conduct MDL No. 1203
in a manner that encourages coordi nation between state and
federal courts, rather than in a manner which results in
conflicting deadlines and di scovery requirenents for parties. In
this light, the court will exclude fromthe conditional class
t hose persons who are, on the date of this Order, class nenbers
of a certified class action in a state court for nedical
nmonitoring and they shall remain excluded for as long as they are
menbers of such class. See, e.qg., Manual for Conplex Litigation
3d 8§ 30.15, at 221 (1995) (stating that "to the extent a state
court class action has progressed further than the federal
action, the court may want to consider an appropriate definition
to exclude the nenbers of that class").

C. Conditional Certification of d ass

Having found that the elenents of Rule 23(a) are
satisfied and that the nedical nonitoring clains are proper for
class treatnent under Rule 23(b)(2), the court will now undertake
to define the scope of the class. The court begins with the

proposition that in defining the class structure the class is
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subject to nodifications through further inclusion, exclusion and
subcl ass treatnment of class nmenbers. See Fed. R Cv. P

23(c) (1) (stating that an order certifying a class "under this
subdi vi sion may be conditional, and nmay be altered or anended
before the decision on the nerits"); Barnes, 161 F.3d at 140
(stating that "District Courts are required to reassess their
class rulings as the case devel ops"). However, the court also
notes that in certifying a class, the court should take care to
certify the class as close as reasonably possible to that which
satisfies Rule 23. See, e.qg., Manual for Conplex Litigation 3d 8
30. 11, at 215 (1995) (stating that "[u] ndesirabl e consequences
may follow when an expansive class, formed on insufficient
information, is later decertified or redefined"). Thus, the
court will define the class as cl ose as reasonably possible to
what is required by Rule 23 under its present understandi ng of
the nature of this litigation.

Plaintiffs' notion to anend the Conplaint alters the
scope of the proposed class in several key aspects. AHP, inits
opposi tion nenorandum notes that the proposed anendnents were
made | ong after the deadlines established by this court regarding
notions for class certifications and significantly after the
i ssue was briefed and argued. However, the court itself is under
a duty to nodify any class it conditionally certifies as the case
devel ops. Barnes, 161 F.3d at 140. Thus, the closer the scope
of the conditionally certified class is to what the final class

certified class will be, the better for the court, the parties
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and the class nenbers. The court will grant Plaintiffs' notion
to anend and will conditionally certify the class in accordance
Wi th the proposed anendnents and t he precedi ng di scussion as they
best represent the court's understanding of the case as it
presently stands. Furthernore, the court will expect further
briefing, in which AHP and the Plaintiffs may make such
objections to the class definition as it sees fit.

Wth these concerns in mnd, the court outlines the
scope of the class as follows: first, the conditional class wll
consi st of all persons who were prescribed and ingested either
fenfluram ne or dexfenfluramne for at least thirty cunul ative
days during the period between May 1, 1992 and Septenber 15, 1997
and who have not filed a claimfor personal injuries in a court
of conpetent jurisdiction. Second, the conditional class wll
excl ude persons who are, and for so long as they continue to be,
class menbers of a certified state class action for nedica
nmonitoring. Third, the conditional class will exclude those
cl ass nenbers who are asynptomati c and whose cl ai ns arose under
the |aw of a state which does not recogni ze clains for nedical
nmonitoring absent injury.

Furthernore, the court envisions a nunber of subcl asses
whi ch woul d assist the court in its nmanagenent of the class and
the resolution of the clains therein. The court wll invite
addi tional briefing regarding the creation of subcl asses or
redefinitions of the class to address the factual and | egal

i ssues which may vary within the class and a di scussion of
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proposed representatives for such subcl asses as nmay be
appropriate. This would necessarily include a breakdown of state
| aw regardi ng nedical nonitoring and the underlyi ng causes of
action on strict liability, negligence and breach of inplied
warranty as it stands in the various states in which the class
menbers' clains arise.

D. Sunmmary

The cl ass nenbers' clains are such that individua
ligation would not result in achieving the appropriate relief for
the class nenbers. Absent class treatnment, the class nenbers
will be unable to obtain the benefit of collection and research
of medi cal data and thereby better understand issues such as
| at ency periods and techni ques of diagnosis of the di seases which
the class believes are caused by the ingestion of the drugs.
Wiile Plaintiffs will ultimtely have to prove that they and the
class are, in fact, at a risk of contracting these di seases, the
court notes that there is sufficient nedical study and research
at this tinme to warrant conditional certification. There exist
i ndi vi dual issues which will be a challenge to the court and the
parties in resolving the class clains, including individual
factual issues and variance of applicable state |aw. Rather than
turn its back on these challenges, the court will conditionally
certify the class as outlined above and will continue to review
the class and redefine it as necessary until it can be said with
sonme certainty that class treatnment is unacceptabl e under Barnes,

Rule 23 or the parties' constitutional rights.
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As the acconpanying Order directs, the court wll
expect the parties to further brief and present to the court
their views on issues of developing scientific studies, potential
cl ass structures to address variance of state |aw and indi vi dual
i ssues. However, the court finds that certification is
appropriate at this juncture as it has found the requirenents of
Rul e 23(a) and (b) are met under Plaintiffs' theory that the
class nmenbers are entitled to uniform equitable relief. That
theory is founded on such scientific studies and findings which
woul d at | east present a triable issue of fact for a factfinder.
Thus, in the interests of granting the equitable relief requested
and noting that the class itself is unable to performthose
equi tabl e tasks on an individual basis, the court certifies a

condi tional nedical nonitoring class as outlined above.

L. CONCLUSI ON

For the foregoing reasons, the court will grant the
nmotion for class certification as di scussed above.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

IN RE: DI ET DRUGS : MDL DOCKET NO. 1203
(PHENTERM NE, FENFLURAM NE, :

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

BARBARA JEFFERS and JCHNNA DAY,
on behal f of thensel ves and all
others simlarly situated

V.
AMERI CAN HOME PRODUCTS

CORPORATI ON
CIVIL ACTION NO 98-20626

TH' S DOCUMENT RELATES TO ALL
ACTI ONS

PRETRI AL ORDER NO. 865

AND NOW TO WT, this 26th day of August, 1999, upon
consideration of plaintiffs Barbara Jeffers' and Johnna Day's
Motions for Class Certification Pursuant to Federal Rule of G vi
Procedure 23(b)(2) and Motion to Amend the Conplaint and
def endant Anerican Honme Products Corporation's responses thereto,
| T 1S ORDERED t hat :
1. the plaintiffs' Mtion for Cass Certification
filed March 15, 1999 (Docunent #200709) is DEN ED
AS MOOT;

2. the plaintiffs' Mtion to Arend the Conpl ai nt
(Docunent #200940) is GRANTED

3. the plaintiffs' Mtion for Cass Certification

filed June 24, 1999 (Docunent #200940) is GRANTED



as stated in the acconpanyi ng Menorandum and
bel ow;
4, the plaintiffs shall, within ten (10) days from
the date of this Order, submt to the court a
proposed form of notice to the class;
5. the plaintiffs and defendant Anerican Hone
Products Corporation shall, within seven (7) days
fromthe date of this Order, submt to the court a
proposed briefing schedule to resolve the
out st andi ng i ssues di scussed in the acconpanyi ng
menor andum w th such schedul e to concl ude
prelimnary briefing wthin thirty (30) days from
the date of this Order; and
6. the court wll, upon approval of the briefing
schedul e, conduct a hearing on the above issues to
follow shortly after the close of briefing.
| T 1S FURTHER ORDERED THAT t he court hereby
CONDI TI ONALLY CERTI FI ES a cl ass under Federal Rule of Gvil
Procedure 23(b)(2) consisting of all persons who were prescribed
and i ngested either fenfluram ne (marketed under the brand nane
Pondi m n) or dexfenfluram ne (marketed under the brand nane
Redux) for at least thirty cunul ative days during the period
between May 1, 1992 and Septenber 15, 1997 and who have not filed
a claimfor personal injuries in a court of conpetent
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| T 1S FURTHER ORDERED t hat the above conditional class
shal |l exclude all persons who are, and for so |long as they
continue to be, class nenbers of a certified state class action
for medi cal nonitoring.

| T 1S FURTHER ORDERED t hat the above conditional class
wi || exclude those class nenbers who are asynptonatic and whose
clainms arise under the law of a state which does not recognize
clainms for nedical nonitoring absent injury.

SO ORDERED.

BY THE COURT:

LOU S C. BECHTLE, J.



