IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SURAI YA |. ALVI, MD. : CIVIL ACTI ON
V.

PH LADELPHI A HEALTH SERVI CES, :
t/a THE FAI RMOUNT HEALTH CENTER : NO. 98-5846

VEMORANDUM ORDER

This is an enploynent discrimnation case. Plaintiff
has asserted clains for discrimnation based on national origin,
race and age in violation of Title VII of the Cvil Rights Act of
1964, 42 U.S.C. 8§ 2000e, et seq., the Age Discrimnation in
Enpl oyment Act ("ADEA"), 29 U S.C. 88 623(a)(1), 623(a)(2), and
t he Pennsyl vani a Human Rel ati ons Act ("PHRA"), 43 P.S. 8§ 951, et
seq. Presently before the court is defendant's notion to dism ss
pursuant to Fed. R Gv. P. 12(b)(6).

Plaintiff alleges that defendant, her forner enpl oyer,
term nated her position as a pediatric physician on August 1,
1996. She states that her race and national origin are
"Asian/ I ndian" and that she is fifty-eight years old. Plaintiff
all eges that she "maintained a satisfactory job performance
rating and at all tinme fulfilled all of the duties and

obligations comensurate with her enploynent,"” that she was the
only person in her position discharged at the tinme although she
had greater seniority than another enployee and that defendant
told her she was |l et go due to a "shrinking pediatric popul ati on”

al t hough def endant subsequently filled her position with a

younger, African-American and also hired a thirty-five year old



African- Anrerican shortly before plaintiff's term nation.

It does not appear beyond doubt fromthese all egations
that plaintiff will be unable to sustain her clains and obtain
relief and defendant does not contend ot herw se.

Rat her, defendant contends that plaintiff will be
unabl e to prove her clains because the circunstances surroundi ng
her termnation and the hiring of her replacenent do not show a
discrimnatory notive on the part of defendant. Defendant relies
upon materials outside the pleadings and requests the court to
convert its 12(b)(6) notion to one for summary judgnent.

It is difficult to conprehend why defendant would file
a Rule 12(b)(6) notion which clearly cannot be granted or why if
it wished to nove for summary judgnent, it sinply did not do so.
In any event, plaintiff has not had any discovery. It would be
i nappropriate to grant summary judgnent at this stage. See Brug

v. Enstar G oup, Inc., 755 F. Supp. 1247, 1251 (D. Del. 1991)

(i nappropriate to convert notion to dismss to notion for sunmary
j udgnent where no di scovery had been conducted).

ACCORDI NG&Y, this day of August, 1999, upon
consideration of defendant's Mtion to D smss Conplaint (Doc.
#4) and plaintiff’s response thereto, |IT IS HEREBY ORDERED t hat
said Mdtion is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



