IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GRACO CHI LDREN' S PRODUCTS, | NC.,
ClVIL ACTI ON

Plaintiff,
V.
REGALO | NTERNATI ONAL LLC, NO. 97-6885
Def endant . :
VEMORANDUM
R F. KELLY, J. JULY , 1999

Currently before the Court is Defendant Regalo
International LLC s (“Regalo”) Mtion for Reconsideration of the
Court’s Order disqualifying M. Frederick Tecce (“Tecce”) as
Regal 0’ s attorney. This Court held oral argunment on June 24, 1999,
and after review ng Regal o’s Menorandumin Support of its Mdtion,
and Plaintiff Gaco Children’s Products Incorporated s (“Gaco”)
response thereto, Regalo’s Mtion for Reconsideration is denied.

BACKGROUND

On Decenber 13, 1993, G aco filed a civil action alleging
that playyards sold by Century Products Conpany (“Century
Products”) infringe Graco’s U S. Patent No. 4,811,437 (the “‘437
patent”). Century Products denied infringenent and chal | enged t he
validity and enforceability of the ‘437 patent on several grounds.

On Decenber 5, 1995, after a sixteen-day trial, the jury
found that Century Products had infringed the ' 437 patent under the

doctri ne of equival ents and awarded G aco $2, 100,000 in | ost profit



damages. Tecce represented Century Products in the prior ‘437
patent litigation with Gaco, including the appeal and the
resulting Settlenent Agreenent.

On Novenber 10, 1997, Graco brought the instant patent
litigation agai nst Regal o, alleging infringenent of the *437 patent
and seeking injunctive relief and nonetary damages. On April 13,
1998, Regalo’s original counsel in this action withdrew from
representati on and Tecce entered his appearance on Regal o’ s behal f.
The foll owi ng June, Graco purchased certain assets and liabilities
of Century Products. These assets related to Century Products
infant care products business including its car seat, car seat
stroller, infant carriers and playyard product lines. As a result
of this purchase, the newly acquired assets and product |ines were
formed into the Century Products Division of Gaco (“Century
Products Division”). Tecce is now, in effect, defending the sane
patent against the interests of the client he represented in the
prior litigation.

On Cctober 20, 1999, Graco filed a Motion to Disqualify
Tecce asserting that, as a result of Graco’s purchase of certain of
Century Products assets and Tecce' s prior representation of Century
Products, Tecce represented a conpetitor of Gaco and its Century
Products Division in an infringenment action that is substantially
related to the instant action. Upon review of the parties’ briefs

and suppl emrents, and after hearing oral argument on the issue, this



Court granted Graco’s Mdtion and ordered Tecce to renobve hinself
from the current [|itigation. Tecce now seeks the Court’s
reconsi deration of the said O der
STANDARD

"The United States Court of Appeals for the Third Grcuit
has held that ‘[t]he purpose of a notion of reconsideration is to
correct manifest errors of |law or fact or to present newy

di scovered evidence.’” Cohen v. Austin, 869 F. Supp. 320, 321

(E.D. Pa.1994) (citing Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909

(3d Cir. 1985), cert. denied, 476 U.S. 1171 (1986)); Drake v.

Steanfitters Local Union No. 420, No. ClV. A 97-585, 1998 W. 564486,

at *3 (E. D Pa.Sept. 3, 1998). Accordingly, a district court wll
grant a party’s notion for reconsideration in any of three
situations: (1) the availability of new evidence not previously
avai l able, (2) an intervening change in controlling law, or (3) the
need to correct a clear error of law or to prevent nmanifest

injustice. Reich v. Conpton, 834 F. Supp. 753, 755 (E.D. Pa. 1993)

(citing Dodge v. Susquehanna Univ., 796 F. Supp. 829, 830 (M D. Pa.

1992)). It is not sufficient for the Defendant to sinply express
hi s/ her dissatisfaction with the Court’s decision, for this does

not present a proper basis for reconsideration. See d endon Energy

Co. v. Borough of dendon, 836 F.Supp. 1109, 1122 (E. D. Pa. 1993).

In this case, Plaintiffs contend that reconsi deration i s warrant ed

to correct a clear error of law, to prevent manifest injustice, and



because new evi dence exists. I shall begin ny analysis with a
di scussion of the clear error of law and manifest injustice
i ssues.?!

A. Clear Error of Law and Mnifest |njustice:?

Regal o asserts that the “record provides no basis in
law or logic to allow Graco to cloak itself in the identity of a
separate, distinct and i ndependent corporate entity for its own
personal gain.” Regalo represents to the Court that it is, at
the least, “at a conplete |loss to understand the basis for the

disqualification of M. Tecce.”® Al though not addressed in the

! For purposes of clarity and efficiency, both issues wll

be addressed together. Regalo’ s argunents regarding clear error
and mani fest injustice are not nutually exclusive, in that, both
hi nge on the argunent that no conflict exists. | amconfident in
my deci sion and renmai n unpersuaded by Regal o’ s argunent that
Graco seeks a tactical advantage in seeking disqualification. |
granted the Motion to Disqualify because | found that there was a
conflict of interest and disqualification was the neans to cure
such conflict. As | amnow forced to justify ny decision, | am
doing so in a manner that wll serve, not only as the nethod of
clarifying any confusion that may exist as a result of nmy Oder

di squalifying M. Tecce, but also as quasi-reconsideration of
that sanme Order. Although | do not believe that the Mdtion to
Reconsi der should be granted as a matter of law, | amutilizing
this Menorandum as a mani festation of any “reconsideration” that

| have done in the privacy of ny chanbers as a matter of fact.

2 Although, it appears that Regal 0’s position is sinply
that it does not agree with the Court’s decision, it raises such
di scontent under the notion that the Court commtted clear error
of law, or in the alternative, a manifest injustice.

® puring oral argunent, counsel for Tecce stated: “I have
no reservation in stating to the court. . . and | apol ogi ze when
| said in nmy brief, in a sense that I’mbaffled by why that order
shoul d be entered. | personally remain baffled. . . .” (Tr. at

38-39, June 24, 1999).



Order at issue here, the Court is conpelled to discuss the reason
for it’s decision to disqualify Tecce. Regalo believes that, as
a matter of law, there is no conflict present and that this
argunent raises the issue that the | aw was inproperly or
incorrectly applied.

Regal o contends that Century Products is a separate and
distinct entity from Graco or G-aco’ s uni ncorporated Century
Products Division. The basis of this argunent conmes from
Regal 0’s notion that Tecce fornerly represented Century Products,
a Del aware Corporation having no right, title or interest in the
‘437 Patent. Regalo further contends that the sale of certain
assets does not nean that the corporate structure and i ndependent
identity of the corporation itself has changed or di sappear ed.
Thus, according to Regal o, Century Products is Tecce's forner
client, and it continues to exist as a corporate entity having no
interest inthis lawsuit. However, on June 16, 1998, Century
Hol di ng Conpany* sold the Century Products Unit of Century
Products Conpany as an ongoi ng business entity with physi cal
assets, intangible property, such as trademarks and contract
rights, and associated good will to Graco as the acquiring
subsidiary of Rubbermaid Inc. Gaco argues that as a result of

Graco’s acquisition of these assets, it should be considered

4
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Tecce's “former client.”®

The decision to disqualify a conpetent |awer, freely
chosen by a party, is of serious concern to the Court.
“[E]thical questions cannot be resolved by a scientific
application of principles and precedents because ‘[n]o code of
ethics could establish unalterable rules governing all possible

eventualities.”” Fed. Deposit Ins. Corp. v. Amundson, et al. 682

F. Supp. 981, 985 (citing Black v. State of M., 492 F. Supp. 848,

861 (WD. M. 1980)(citing Cannon v. U S. Acoustics Corp., 398

F. Supp. 209, 215 (N.D.111.1975), nodified on other grounds, 532
F.2d 1118 (7th Cr.1976))). A district court, in exercising its
di scretionary power,

shoul d disqualify an attorney only when it determ nes,
on the facts of the particular case, that
disqualification is an appropriate neans of enforcing
the applicable disciplinary rule. It should consider
the ends that the disciplinary rule is designed to
serve and any countervailing policies, such as
permtting a litigant to retain the counsel of his
choi ce and enabling attorneys to practice

W t hout excessive restrictions.

United States v. Mller, 624 F.2d 1198, 1201(3d Cr.1980). *“The

party seeking to disqualify opposing counsel bears the burden of
clearly showi ng that continued representati on would be

i nperm ssible.” Cohen v. Qasin, 844 F. Supp. 1065, 1067 (E.D. Pa.

° Graco contends that it is the successor-in-interest to

Century Products’ interests and rights under the Novenber 21,
1996 Settl enent Agreenent and Exchange of Rel ease between and
anong Century Products Conpany, Century Hol di ng Conpany, and
G aco.



1994) (citing Conmmercial Credit Business Loans, Inc. v. Mrtin,

590 F. Supp. 328, 335-36 (E.D.Pa. 1984)). However, any doubts as
to the existence of a violation of the rules should be resol ved

in favor of disqualification. See International Business Mch.

Corp. v. Levin, 579 F.2d 271, 283 (3d Gr.1978).

The United States District Court for the Eastern
District of Pennsylvania recognizes the Rul es of Professional
Conduct adopted by the Suprene Court of Pennsylvania as the
standards for professional conduct that attorneys appearing

before this court nmust conply with. Commonwealth Ins. Co. v.

G aphix Hot Line, Inc., 808 F.Supp 1200, 1203 (E.D. Pa. 1992).

Rule 1.9 of the Pennsylvania Rules of Professional Conduct states

the foll ow ng:

A lawer who has fornmerly represented a client
in a matter shall not thereafter

(a) represent another person in the sane

or a substantially related matter in which
that person’s interests are materially
adverse to the interests of the former client
unl ess the fornmer client consents after

full disclosure of the circunstances and
consul tation

When anal yzi ng an attorney disqualification issue based
on prior representation, the court should focus, not on whether
the relationship at issue is “in all respects that of attorney
and client, but whether there exist sufficient aspects of an
attorney-client relationship ‘for purposes of triggering inquiry

into the potential conflict. . .’” Ramada Franchise System Inc.




v. Hotel of Gainsville Assoc., 988 F. Supp. 1460, 1463 (N.D. Ga.

1997)(citing Jueck v. Jonathan Logan, Inc., 653 F.2d 746, 749

(2d Cir.1981)(citations omtted)). Therefore, it is not the
adverse interest of a client (in the traditional sense) at stake.

Id.; Marshall v. State of New York Div. of State Police, 952

F. Supp. 103, 108 (N. D.N. Y.1997). Neither party rebuts the fact
that Century Products was a fornmer client of Tecce's. Cearly,
an attorney-client relationship existed between them?® Thus, it
is the job of this Court to decide whether or not the attorney-
client relationship passed to Gaco’s Century Division when Graco

purchased Century Products’ assets.

1. Attorney-dient Rel ationship:

The authority to assert and wai ve the corporation’s
attorney-client privilege follows the passage of control of the

corporation. |d.; Comodity Futures Trading Conmmin v. Weintraub,

471 U. S. 343, 349 (1985). “The right to assert the attorney
client privilege is an incident of control of the corporation and

remains with the corporation as it undergoes nergers, takeovers,

® |f the noving party is able to neet the burden of show ng

that an attorney-client relationship exists, and that the prior
representation was “substantially related” to the current
[itigation, the court will nake an irrebuttable presunption that
rel evant confidential information was disclosed during the forner
peri od of representation. Ranada Franchise, 988 F. Supp. at 1463;
Duncan v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 646 F.2d
1020, 1028 (5th Cir.), cert. denied, 454 U S. 895 (1981).

8



and name changes.” 1d.; NCL Corp. v. Lone Star Bldg. &rs.,

Inc., 144 B.R 170, 174 (S.D.Fla.1992). Oher courts have found
t hat assignees of nost or all of a corporation’s assets could
assert the corporation’s attorney-client privilege. 1d. at 1464;

In re Financial Corp. of Am, 119 B.R 728 (Bankr.C. D

Cal . 1990) (hol ding that the authority to assert the corporation’s
attorney-client privilege passes wth the transfer of
substantially all of the corporation’s assets and liabilities).

In In re Crescent Beach Inn, 37 B.R 894 (Bankr.D.Me.), the court

suggested that the issue of whether or not a successor entity
coul d invoke the attorney-client privilege should be interpreted

in light of the surrounding circunstances. Ranmada Franchise, 988

F. Supp. at 1464; Crescent Beach, 37 B.R at 896.

My decision to grant Graco’s Mdtion to Disqualify was
made in significant part because of the circunstances surroundi ng
Graco’ s purchase of Century Products assets. Gaco submts that
the assets that it purchased, while not all of Century Products
assets, were those pertaining to the accused product in the prior
litigation. Gaco purchased certain assets and liabilities
relating to its infant care products business including its car
seat, car seat stroller, infant carriers and playyard product
lines. The agreenent included the purchase of Century Products’
operations in Canton, Macedonia, and Twi nsburg, all in Chio, and

in Mexico along with working capital and brand nanes. The ‘437



Patent at issue in the prior and current litigation is for

Graco’s travel playpen, or "foldable playyard.” Gaco Children's

Products, Inc. v. Century Products Conpany, lInc., No.

ClV. A 93-6710, 1996 W. 421966, at *1 (E. D.Pa. July 23, 1996).
When Graco purchased the assets that it did from Century Products
(i.e., those relating to infant playyard product lines), it
purchased assets that were directly relevant in the prior
litigation. | believe that Tecce's representation in the prior
litigation was in the interest of those assets that G aco has in
its possession now. Therefore, while it is not evident just how
much, or what percentage of Century Products assets were
transferred, it is nmy belief that the purchase gave G aco the
authority to assert the attorney client privilege.’ As far as
the current litigation involves the ‘437 Patent, and as a result
of Graco’s purchase of the assets involved in the previous case
involving the validity of that patent, | find that the right to
assert the attorney-client privilege does pass to G aco.

2. Substantial Rel ationship:

The next phase of our analysis is the “substanti al
relationship” inquiry. To performa “substantial relationship”
anal ysis under Rule 1.9, a court nust first exam ne the nature

and scope of the present |awsuit against the former client.

" The privilege should be linmted to confidences regarding

Century Products’ previous representation involving infant
pl ayyard product |ines.

10



Brennan v. | ndependence Blue Cross, 949 F. Supp. 305, 308

(E. D. Pa.1996), See also INA Underwriters Ins. Co. v. Nalibotsky,

594 F. Supp 1199, 1206 (E.D.Pa. 1984). dCearly, the nature and
scope of the current litigation is simlar to that of the forner
litigation. Both cases are patent infringenent actions initiated
by Graco involving the sane ‘437 Patent. Tecce' s representation
inthe former litigation assisted Century Products in defending
agai nst Graco’s charges of infringenent on the ‘437 patent.

Graco asserts that there can be no doubt that the two cases

i nvol ve the sanme subject matter and thus, the cases are
sufficiently simlar, if not, identical. Again, sinply because
both cases involve the sane patent, notw thstanding the fact that
the sanme defenses are being raised by Tecce in the current
litigation (i.e., the validity and enforceability of the ‘437
Patent), this Court finds that the nature of the present |awsuit
is very simlar to past one involving Century Products.

Next, the court nust inquire whether “[i]n the course
of the prior representation, mght the client have disclosed to
his attorney confidences which could be relevant to the present
action? In particular, could any such confidences be detrinental

to the fornmer client in the current litigation?” Nablitosky, 594

F. Supp. at 1206. The Court nust deci de whether the client nay
have di scl osed confidences to his attorney which could be

relevant to the present action, and if so, could any such

11



confidences be detrinental to the fornmer client in the current
litigation.

In Realco Servs., Inc., v. Holt, 479 F. Supp. 867

(E.D. Pa.1979), the court stated that a | awer “m ght have
acquired” substantially related information in issue if:

(a) the lawer and the client ought to have

t al ked about particular facts during the

course of the representation, or (b) the

information is of such character that it

woul d not have been unusual for it to have

been di scussed between | awer and client

during their relationship.
ld. at 871-72. Tecce has been unable to sufficiently counter
Graco’s argunents in support of disqualification. | have the
discretion to grant or deny a Mdtion to Disqualify and | have
decided to do so under the notion that a conflict does exist.
Thr oughout the hearings on this issue, the Court has been open to
revi ew evi dence of specific confidences that may preclude Tecce’'s
representation of Regalo in this matter. However, it is not
necessary to find specific exanples to justify disqualification.
Under the “substantial relationship” inquiry, the Court needs
only to find the possibility of disclosure; and the Court is not

required to inquire into whether actual confidences were

di scl osed. Ranmada Franchi se, 988 F. Supp. at 1463; Dodson v.

Fl oyd, 529 F. Supp. 1056, 1060 (N.D. Ga.1981). G aco has all eged
that Tecce “m ght have acquired” certain confidences, the

di scl osure of which would certainly have an adverse inpact on

12



Graco’s Century Division (i.e., Tecce's forner client in this
regard). Tecce's tinme records devoted to the previous litigation
i ndicate that he spent 379 hours in two nonths working on
preparation for the trial. This Court believes--and G aco
correctly asserts--that it can be inferred that Tecce obtai ned
and has control over information that is adverse to G aco’'s
Century Division. This is enough to satisfy the second prong of
the substantial relationship test, however, it does not stand

al one.

3. The Settlenent Agreenent in the Prior Litigation:

The Comment to Rule 1.9 of the Pennsylvani a Rul es of

Pr of essi onal Conduct instructs the foll ow ng:
When a | awyer has been directly invol ved
in a specific transaction, subsequent
representation of other clients with
materially adverse interests clearly is
prohibited. . . . The underlying
guestion is whether the |awer was so
involved in the matter that the subsequent
representation can be justly regarded as a
changing of sides in the matter in question.

Per haps nost inportant in the disqualification of Tecce
is the fact that the previous litigation involved a confidenti al
settlenent agreenent. This settlenent agreenent is the “specific
transaction” that should warrant attorney disqualification. Both
parties in this litigation have referred to Paragraph 8 of the
Settl ement agreenent in arguing the issue of disqualification.

At oral argunment, counsel for Gaco clarified that Paragraph 8 of

13



the Settlenent Agreenent states that “Century will refrain from
using the information gathered or obtained in the aforenentioned
action, to cooperate with other parties attacking the validity
and/ or enforceability of the 437 Patent, or for any other
pur pose whatsoever.” (Tr. at 40, June 24, 1999). Regal o argues
that this paragraph of the Settlenent Agreenent is the only
paragraph that has any relevance to this case. Regal o asserts
that it was agreed that Century would refrain from using
informati on gathered or obtained to attack the validity of the
patent, and that because validity was taken out of the case, no
conflict exists pursuant to any settlenent provisions.?

Graco counters this by referencing that not only had
Century agreed to refrain fromusing such information to attack
the validity of the patent, but Century was to refrain from using
such information “for any other purpose whatsoever.” Tecce was
privy to the Settlenent Agreenent, was involved inits
negoti ations, and therefore was bound by its terns pursuant to
the attorney-client relationship that existed. It “[i]s well
settled that a district court has jurisdiction to enforce a

settl enent agreenent entered into by parties to a case pending

8 Both parties have suggested that an amicabl e nmeans of

settling this issue would come from Regal 0’s wit hdrawal of any of
its defenses as to the validity and enforceability in return for
Graco’s withdrawal of its Mtion to Disqualify. However, no
agreenent of this sort ever enmerged and Regal o has not yet taken
the validity issue out of the case.

14



before the court.” Lawence v. Birm ngham Township, No. CV. A

89-2096, 1991 W 8877, at *2 (E.D.Pa. Jan. 25, 1991); Pugh v.

Super Fresh Food Markets, Inc., 640 F. Supp. 1306, 1307

(E.D. Pa.1986); Rosso v. Foodsales, Inc. 500 F.Supp. 274, 276

(E.D. Pa.1980). “Such jurisdiction is founded on the policy that

favors the am cabl e adjustnent of disputes and the avoi dance of

costly and tinme-consumng litigation.” 1d.; Pugh, 640 F. Supp. at
1307. | will not ignore the policy behind Rule 1.9, and | w I

not underm ne the inportance of the settlenent process by
al l owi ng Tecce’s continued representati on of Regal o.°

The United States Court of Appeals for the Third
Circuit has stated the reasons for prohibiting an attorney from
representing adverse interests in the sane or substantially

related litigation. In In Re Corn Derivatives Antitrust Litig.,

748 F.2d 157,162 (3d Cir.1984), the Third Crcuit explains:

It is a prophylactic rule to prevent

even the potential that a fornmer client’s
confidences and secrets may be used agai nst
him Wthout such a rule, clients may be
reluctant to confide conpletely in their
attorneys. Second the rule is inportant
for the mai ntenance of public confidence
inthe integrity of the bar. Finally, and
inportantly, a client has a right to expect

° VWile | have given the essential reasons for granting
Graco’s Motion to Disqualify, | find that other considerations
|l ead to disqualification. Specifically, Tecce was: (a) involved
in confidential neetings where sensitive business informtion was
reviewed for the previous trial; (b) active in the entire trial
and participated in all areas of trial preparation; (c)
preparation for the appeal.

15



the loyalty of his attorney in the matter for
whi ch he is retained.

In granting Graco’s Motion to Disqualify, | believe that | was
following the interest of this Grcuit and preventing exactly
what Rule 1.9 provides protection from?® Therefore, no error of
| aw was comm tted or needs to be corrected, and as a result, no
mani fest injustice exists. !

B. Exi stence of New Evi dence:

On Cctober 26, 1998, the first oral argunment on the
di squal ification issue was held. Regalo contends that since that
argunent, “new evidence” has been identified. The new evidence
i ncluded a specific agreenent by counsel for Gaco to wthdraw
the Motion for Disqualification. Regalo clains that they never
had tinme to fully address that agreenent prior to the Court’s
di squalification Order, nor has Gaco’'s counsel ever been

required to address the reason why he all egedly abandoned the

9 Although Graco subnitted adequate evidence of a

conflict, it should not go unsaid that ny decision to grant the
Motion to Disqualify was also notivated by the fact that an
appearance of inpropriety exists. Such inpropriety stens from
t he sane evidence that has been di scussed previously.

My conclusion that there is no manifest injustice here
stens fromthe basic notion that, in allow ng Tecce to proceed
with his representation in this litigation, an injustice could
mani fest itself later in the proceedings. Again, | granted the
Motion to Disqualify to avoid such a nmanifestation of injustice
(i.e., to avoid attorney-client confidences between Tecce and his
former client that nmay have an adverse effect on Graco’s Century
Products Division and Graco--two entities that do not exi st
i ndependent of each other).

16



agreenent. Regal o argues that fundanental fairness requires that
both sides be given the opportunity to address this evidence.
Regal o al so asserts that further new evi dence
concerning the settlenent process has arisen since the prior
hearing. In arguing this, Regal o contends that the record
contains further evidence that Graco has not approached this
litigation in good faith, but rather, has nerely sought to gain
by a war of attrition what it could not gain on the nerits of the
case. Regalo asks, “[w] hat other explanation could there be when
each tinme that Defendant effectively agreed to Plaintiff’s
settl enent demands, the demand was changed?” (Def.[’'s] Reply
Mem in Supp. of its Mot. for Recons. at 3).
This Court is unable to distinguish between the two
pi eces of evidence that have been addressed by Regal o. Both,
i ndependent of each other, relate to settlenent negotiations
regarding the disqualification issue. Both parties have
represented to the Court that there was a possibility that the
i ssue would be settled, however, it is clear that this is not the
case. Wile | acknow edge that Regal o has nade several attenpts
to settle this matter, Graco has appeared reasonable in its
attenpts at settling the issue as well. As the Court understands
the situation, while both parties contenplated settlenment, G aco
of fered certain stipulations that were not anticipated by Regal o,

and as a result, Regalo asserts that Graco does not intend to

17



settle the issue, but rather to harass the opposition.

During the June, 1999 oral argunent, G aco expl ai ned
that the stipulations that were asked for in order to settle the
matter, all requested specific recitals from Regal o that they
under st ood what clains could not be raised later. In sum Gaco
asserts that it and the Gaco Century Products Division, may have
a |l egal claimagainst Tecce for breach of the Settl enent
Agreenent. The stipul ati ons sought by Graco during settl enent
negoti ations were to prevent any potential waiver on its part
regardi ng the possible action pendi ng agai nst Tecce. The Court
accepts Graco’s reasons for adding the stipulations to the
negotiations, and will not conclude that this is new evi dence for
pur poses of Regalo’'s Motion for Reconsideration. | believe that
Graco has sufficiently shown that it has made good faith efforts
to settle this case, and in light of the fact that | do believe
that a conflict of interest exists, I will not consider the

stipulations or any part of the settlenent negotiations as “new
evi dence.”

Therefore, for the reasons stated above, Regalo’s Mtion for
Reconsi deration will be deni ed.

C. Certification of Appeal ability:

In the event that this Court denied the Mtion for
Reconsi deration, and in light of the fact that it has denied the

Motion, Regal o seeks to have the disqualification Oder certified

18



for imedi ate appeal pursuant to 28 U.S.C. § 1292(b). Regalo’s
request for certification is denied.

In Richardson-Merrell v. Kohler, 472 U. S. 424 (1985),

the United States Suprene Court held that “orders disqualifying
counsel in civil cases . . . are not collateral orders subject to

appeal as ‘final judgenents.’” Richardson-Merrell, 472 U S. at

440. The Suprenme Court’s holding applies to all orders
di squalifying counsel, thus imting the appeal ability of
di squalification orders.

However, Section 1292(b) provides that a district court
may certify an order for appeal if it concludes that the Court’s
decision to disqualify involves (1) a controlling question of |aw
as to which there is substantial ground for difference of opinion
and (2) that an imedi ate appeal fromthe Order may materially
advance the ultimate termnation of the litigation. 28 US. C 8§
1292(b). None of the issues discussed above involve controlling
question of law as to which there is substantial ground for
difference of opinion. The Order granting disqualification was
based on well-settled principals of Iaw and the application of
that law to the specific facts of this case. Therefore, the
i ssue does not reach the threshold for certification under

Section 1292(b). See Decora Inc. v. DWWl lcovering, Inc., 901

F. Supp. 161, 165, (S.D.N. Y.1995). Since there exist no

controlling questions of law as to which there is substanti al

19



ground for difference of opinion, and considering that an

i mredi ate appeal fromthe O der would only serve to del ay, rather
t han advance the ultimte term nation of the litigation, the
Motion for Certification is denied.

CONCLUSI ON

Accordingly, for the reasons stated herein, and for
those stated regarding the prior Order disqualifying counsel for
Regal o, the Motion for Reconsideration is denied. The Mtion for
Certification pursuant to 28 U. S.C. § 1292(b) is also denied.

An appropriate Order follows.

20



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GRACO CHI LDREN S PRODUCTS, | NC.

ClVIL ACTION
Pl aintiff,

REGALO | NTERNATI ONAL LLC, : NO. 97-6885

Def endant .

ORDER

AND NOW this day of July, 1999, upon consideration
of Defendant Regalo International LLC s Mtion for
Reconsi deration of the Court’s Order disqualifying M. Frederick
Tecce as Regalo’'s attorney, and Plaintiff Gaco Children’s
Products, Incorporated s response thereto:

1. It is hereby ORDERED that the Motion for

Reconsi deration is DEN ED

2. Regalo International LLC s Mdtion for Certification
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pursuant to 28 U.S.C. § 1292(b) is al so DEN ED.

BY THE COURT:

Robert F. Kelly,
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