IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HOLMAN, : ClVIL ACTI ON
: NO. 98-4276
Petiti oner,
V.
FRANK D. G LLIS, ET AL.,

Def endant s.

MEMORANDUM
EDUARDO C. ROBRENO, J. JULY 19, 1999

This case raises issues of comty and federalismat the
intersection of a state's power to administer its crimna
justice system and federal habeas corpus jurisdiction. To
har noni ze these interests, federal law requires that, in order to
seek federal habeas corpus review of clains challenging a state
crimnal conviction, a petitioner nust show that he has exhausted
all available state renedies as to all such clains. The 1995
amendnents to the Pennsyl vani a Post-Conviction Relief Act
(“PCRA”) mandate that PCRA petitions nmust be filed within one
year fromthe date of final judgment. Application of this one-
year statute of limtations would render untinmely filed PCRA
cl ai ms unexhausted but procedurally defaulted.

The Third G rcuit has previously held that it was not
confident that, despite the PCRA one-year statute of limtations
i nposed by the 1995 anendnents, the Pennsylvania Suprene Court
had abandoned its practice of reaching the nerits of PCRA

petitions in capital cases (and other cases as well) that



appeared to be procedurally barred. The Third Circuit, however,
| eft open the door to so finding, if future experience showed
that the Pennsyl vania Suprenme Court consistently and regularly
applied the PCRA one-year statute of limtations to bar untinely
filed PCRA petitions. The court concludes that the Pennsylvani a
Suprene Court has now answered the Third Grcuit's concerns and
that it can be said with confidence that the PCRA one-year
statute of |imtations creates a jurisdictional bar to untinely
filed PCRA petitions.

Before the court is the Report and Reconmendati on of
t he Magi strate Judge recommendi ng that because three of the
petitioner's nine clains are unexhausted, notw thstanding the
PCRA one-year statute of limtations in the 1995 anendnents, the
entire petition should be remanded to state court to all ow
petitioner to exhaust state renedies. The court will sustain
respondents' objections that petitioner has no avail able state
remedi es because, under the PCRA one-year statute of limtations,
hi s unexhausted clains are procedurally defaulted. Accordingly,
t he Report and Recommendation of the Magi strate Judge remandi ng

the case to state court will be di sapproved.

I
On Decenber 14, 1992, after a jury trial in the Court
of Conmon Pl eas for Phil adel phia County, petitioner was convicted
of robbery and violating the UniformFirearns Act. On April 7,

1993, after denying post-trial notions, the Court of Comon Pl eas



j udge sentenced petitioner to a termof ten (10) to twenty (20)
years inprisonnment. Upon obtaining new counsel, petitioner
appeal ed to the Superior Court of Pennsylvania, which, on Cctober
27, 1994, denied petitioner's clains and affirmed his sentence.
Petitioner filed a petition for all owance of appeal to the
Pennsyl vani a Suprenme Court, which was denied on January 19, 1995.

On March 7, 1995, petitioner filed a pro se petition
for collateral review under Pennsylvania' s Post-Conviction Relief
Act (“PCRA"), 42 Pa. Cons. Stat. Ann. 8 9541 et seqg. New counse
was appointed. After review of the record, new counsel filed a
“no nmerit” letter with the PCRA court, indicating that there were
no i ssues of merit and requested perm ssion to wthdraw as
counsel. On COctober 7, 1996, the PCRA court dism ssed
petitioner's petition and permtted counsel to w thdraw.
Petitioner appealed the dismssal of his PCRA petition to the
Superior Court of Pennsylvania, which, on Novenber 25, 1997,
affirmed the dism ssal by the PCRA court. Petitioner then filed
a pro se petition for all owance of appeal to the Pennsyl vani a
Suprene Court, which was denied on June 26, 1998.

On August 14, 1998, petitioner filed the instant
petition for wit of habeas corpus pursuant to 28 U . S.C. § 2254,

al l egi ng nine substantive clains.! In their answer, respondents

! In his habeas corpus petition, petitioner asserts the
follow ng grounds for relief: (1) his arrest “was unlawful and
wi thout warrant”; (2) he was denied the right to confront his
accuser; (3) trial counsel rendered ineffective assistance in
failing to object to the prosecutor's use of the term*“car
jacking” in her opening statenment; (4) ineffective assistance of
trial counsel in failing to object when the prosecutor “vouched”

3



argued on procedural and substantive grounds that petitioner is
not entitled to any habeas corpus relief.

The case was referred to Magi strate Judge Di ane M
Wel sh for a Report and Recommendati on. On February 8, 1999, the
Magi strate Judge issued a Report and Recommendati on, concl udi ng
that the petition was a “m xed petition” because it contained
bot h exhausted and unexhausted clains. Specifically, the
Magi strate Judge found that petitioner's second, fifth, and
sevent h cl ai ns were unexhausted because petitioner failed to
rai se these clains before each |level of the state courts. The
Magi strate Judge did not reach the nerits of the remaining six
exhausted clainms. However, the Mugistrate Judge, relying upon

the authorities of Lanbert v. Blackwell, 134 F.3d 506 (3d Cr.

1997) and Banks v. Horn, 126 F.3d 206 (3d G r. 1997), found that,

even though petitioner had already filed one PCRA petition and
that the one-year statute of |imtations for filing yet another
PCRA petition had run, there was a chance that the state courts
m ght neverthel ess entertain a second PCRA petition filed by
petitioner and address petitioner's three unexhausted cl ai nms on
the merits. Having concluded that returning this case to state

court would not necessarily be futile, and that there was no

for a police officer who testified at trial; (5) petitioner was
prejudi ced by an all eged discovery violation under Brady v.

Maryl and, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); (6)
petitioner was denied his right to cross-exanmne the victim®“wth
regard to [the victims] father's involvenent as his father was a
police officer”; (7) petitioner was denied his right to a speedy
trial; (8) trial counsel was ineffective for failing to interview
or call “several witnesses”; and (9) petitioner has “exhausted

all state[] procedures.”



absol ute statenent by the Pennsyl vania Suprenme Court that an
untimely PCRA petition would not be permtted, the Magistrate
Judge reconmended that the m xed petition be dism ssed wthout
prejudice for failure to exhaust state court renedies.
Respondents filed objections to the Report and
Reconmendati on asserting that petitioner had no avail able state
renmedi es because any unexhausted clains presented by petitioner
in a subsequent PCRA petition would be procedurally barred as
untinmely. Respondents' argunents were preni sed upon a recent

Pennsyl vani a Suprenme Court decision, Conmonwealth v. Peterkin,

722 A .2d 638 (Pa. 1998), where the Pennsyl vani a Suprene Court
denied a PCRA petition as untinely for failing to conply with the
one-year statute of limtations and where none of the statutory
exceptions applied. G ven the novelty and conplexity of the

i ssues, the court appointed Jules Epstein, Esq. as counsel for
petitioner for the limted purpose of addressing respondents’

obj ections. Now counsel ed, petitioner filed a nmenorandum of | aw
arguing that if petitioner were to file a second PCRA petition,

t he Pennsyl vani a Suprenme Court's decision in Peterkin would not
act to procedurally bar as untinmely review of petitioner's
unexhausted clains in state court. Respondents' filed a reply
addressing the five argunents by petitioner in his nmenorandum of

| aw.



Il
(A)

The purpose of the PCRAis to “provide[] for an action
by whi ch persons convicted of crinmes they did not commt and
persons serving illegal sentences may obtain collateral relief.”
42 Pa. Cons. Stat. Ann. 8 9542. Anendnents to the PCRA were
enacted on Novenber 17, 1995, and becane effective sixty days
thereafter (January 16, 1996), which provide that:

8§ 9545. Jurisdiction and proceedings
(b) Tinme for filing petition.--
(1) [a]ny petition under this subchapter, including a
second or subsequent petition, shall be filed within
one year of the date the judgnent becones final .o
(3) For purposes of this subchapter, a judgnment becones
final at the conclusion of direct review including
di scretionary review in the Suprenme Court of the United
States and the Suprene Court of Pennsylvania, or at the
expiration of tinme for seeking the review
42 Pa. Cons. Stat. Ann. 8 9545(b). The purpose of the 1995
amendnents was to put an end to the practice of state prisoners

chal  engi ng crimnal convictions of |ong ago. See Commobnwealth

v. Banks, 726 A . 2d 374, 376 (Pa. 1999) (“W believe that the
exam nation of the nerits of Appellant's second PCRA petition
fifteen years after he was convicted is precisely what the

Legi slature intended to preclude by anending the [PCRA].").
Therefore, to be eligible for relief under the PCRA, a petition

must be filed within one year fromthe date of final judgnent.?

2 The court notes that section 3(1) of the PCRA as
anmended on Novenber 17, 1995 (Spec. Sess. No. 1) Pub. L. 1118,
No. 32 also provides that a petitioner whose judgnment has becone
final on or before the effective date of the act shall be deened
to have filed a tinely petition if the petitioner's first
petition is filed within one year of the effective date of the
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Here, direct review concluded on January 19, 1995, when
t he Pennsyl vani a Suprenme Court denied petitioner's request for
al | omance of appeal. Petitioner then filed his first PCRA
petition on March 7, 1995, which was di sm ssed by the PCRA court,
affirmed by the Pennsyl vania Superior Court, and petitioner's
request for appeal to the Pennsylvania Suprene Court was denied
on June 26, 1998. Respondents contend that, given the
applicability of the one-year statute of limtations for filing
PCRA petitions, petitioner has no available state renedies
because a second PCRA petition filed by petitioner would be
procedurally barred as untinely, i.e., it having been filed
beyond one year after the judgnent becanme final on January 19,
1995.
The 1995 anendnments to the PCRA recogni zed three

exceptions to the one-year statute of l[imtations:

(i) the failure to raise the claimpreviously was the

result of interference by governnent officials with the

presentation of the claimin violation of the

Constitution or laws of this Commonweal th or the

Constitution or laws of the United States;

(ii) the facts upon which the claimis predicated were

unknown to the petitioner and could not have been

ascertai ned by the exercise of due diligence; or

(iii1) the right asserted is a constitutional right that

was recogni zed by the Supreme Court of the United States

or the Suprene Court of Pennsylvania after the tine

period provided in this section and has been held by that
court to apply retroactively.

act. Historical and Statutory Note to 42 Pa. Cons. Stat. Ann.

§ 9545. In this case, however, the aforenentioned exception is

i nappl i cabl e because (1) the exception only applies to first PCRA
petitions, and any PCRA petition filed by petitioner in the
future would be his second, and (2) even if it was petitioner's
first PCRA petition, the petition would be filed beyond one year
after the effective date of the act.



42 Pa. Cons. Stat. Ann. 8§ 9545(b).

Respondents all ege, and the court agrees, that none of
petitioner's three unexhausted clains falls within the exceptions
to the one-year statute of limtations. Petitioner's second
(denial of the right of confrontation), fifth (prejudice by an

al | eged di scovery violation under Brady v. Mryl and), and seventh

(speedy trial violation) clains all involve facts that have been
known to petitioner for some tinme. |In fact, petitioner raised
simlar clains in state court, albeit prem sed on |legal theories
of violations of state rules of crimnal procedure rather than
viol ations of the Constitution or federal |aw  Further,
petitioner has not alleged that (1) governnment officials
interfered wwth the presentation of his clains, (2) the clains
i nvol ve after-di scovered evidence, or (3) the clainms invoke a new
constitutional right, retroactively applied and recogni zed by the
Pennsyl vani a Suprene Court. Absent any evidence that at | east
one of the three circunstances exists in this case, petitioner's
claims do not fall within any of the exceptions to the PCRA one-
year statute of limtations.

Based on the foregoing, it is clear that were
petitioner to file a second PCRA petition, it would be outside
t he PCRA one-year statute of |imtations and none of petitioner's
t hree unexhausted clains would qualify for application of any of

the three statutory exceptions.

(B)



Federal habeas corpus relief is available to state
prisoners only after they have exhausted their renedies in state

court. See OSullivan v. Boerckel, 119 S.C. 1728, 1730 (1999).

Under this requirenment, “the state prisoner nust give the state
courts an opportunity to act on his clains before he presents
those clains to a federal court in a habeas [corpus] petition.”
Id. at 1731. The exhaustion requirenent “addresses federalism
and comty concerns by "afford[ing] the state courts a meani ngful
opportunity to consider allegations of |legal error wthout

interference fromthe federal judiciary.'” Toulson v. Beyer, 987

F.2d 984, 986 (3d Gr. 1993) (citations omtted). This “tine
honored rule” is now codified at 28 U . S.C. 8§ 2254 [(b) and (c)].
O Sullivan, 119 S.C. at 1735-36 (Stevens, J., dissenting).

To satisfy the exhaustion requirenent, the petitioner
must fairly present every claimincluded in a federal habeas

petition to each level of the state courts. See Doctor v.

Walters, 96 F.3d 675, 678 (3d Cir. 1996) (citing Picard v.

Connor, 404 U.S. 270, 92 S.Ct. 509, 30 L.Ed.2d 438 (1971)). In
this regard, “[t]he habeas petitioner bears the burden of proving
t hat he has exhausted all available state renedies.” Toul son,
987 F.2d at 986. If a habeas corpus petition contains exhausted
and unexhausted clains, the United States Suprene Court has held
that the petition nust be dism ssed as a m xed petition. See

Rose v. Lundy, 455 U. S. 509, 521-22, 102 S.Ct 1198, 71 L.Ed.2d

379 (1982).



However, “[a] petition containing unexhausted but
procedurally barred clainms in addition to exhausted clains is not
a mxed petition requiring dismssal under Rose.” Toul son, 987
F.2d at 987. “Although the unexhausted clains may not have been
presented to the highest state court, exhaustion is not possible
because the state court would find the clainms procedurally

defaulted.” I1d. (citing Coleman v. Thonpson, 501 U.S. 722, 111

S.Ct. 2546, 115 L.Ed.2d 640 (1991)). Thus, where it would be
futile to return unexhausted clains to state court because they
woul d be procedurally barred, “[t]he district court nmay not go
the merits of the barred clains, but nust decide the nmerits of
the clains that are exhausted and not barred.”® Toul son, 987

F.2d at 987 (citing Teague v. Lane, 489 U. S. 288, 109 S. C. 1060,

103 L. Ed.2d 334 (1989)).

A petitioner's failure to exhaust state renedies is,
however, excused only when state law “clearly forecl ose[s] state
court review of [the] unexhausted clains.” Toulson, 987 F.2d at
987. “If the federal court is uncertain how a state court would
resolve a procedural default issue, it should dismss the
petition for failure to exhaust state renmedies even if it is
unlikely that the state court would consider the nerits to ensure

that, in the interests of comty and federalism state courts are

3 The court notes that a federal court may reach the
merits of unexhausted but procedurally defaulted clains within a
federal habeas petition where the petitioner can show either
(1) cause and prejudice or (2) mscarriage of justice to excuse
the procedural default. See Harris v. Reed, 489 U S. 255, 260-
61, 109 S.Ct. 1038, 103 L.Ed.2d 308 (1989).
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gi ven every opportunity to address clainms arising fromstate

proceedi ngs.” Doctor, 96 F.3d at 681. It is upon these

principles, as well as Third Crcuit authority in Lanbert v.

Bl ackwel I, 134 F.3d 506 (3d Cr. 1997) and Banks v. Horn, 126

F.3d 206 (3d Cir. 1997), that the Magistrate Judge found that
“this Court cannot conclude that there is 'no chance' that the
Pennsyl vania courts would find an exception to override the
eligibility requirenments and permt review under the PCRA, and a
return to state court in the present case should not be
considered futile.” Report and Reconmendation, at 17.
(O
In Lanbert v. Blackwell, 134 F.3d 506 (3d G r. 1997),

the Third Circuit held that petitioner had not exhausted her
state court remedi es under the PCRA because, although the one-
year statute of limtations had expired nmaking it appear as

t hough the claimwas procedurally barred, it was possible that
petitioner could plead and prove one or nore of the statutory
exceptions to the statute of limtations.* See id. at 524.
However, the Third Circuit went on to note that “no Pennsyl vani a
court has been asked to deci de under what circunstances it would
excuse an untinely PCRA petition under the new statute of

[imtations provision.” [d. (footnote omtted).

4 Lanbert is factually distinguishable fromthis case
because it is clear that none of the statutory exceptions to the
one-year statute of limtations applies to petitioner's
unexhaust ed cl ai ns.
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The Third Circuit again addressed the interplay between
federal habeas corpus review and exhaustion of state renedies in

Banks v. Horn, 126 F.3d 206 (3d Cir. 1997) (hereinafter referred

to as “Banks 1”7). In Banks I, the Comonweal th presented the
sanme argunents advanced in this case, i.e., that any second PCRA
petition filed by petitioner beyond the one-year statute of
limtations would be procedurally barred as untinely and that
petitioner had exhausted his state renmedies. The Third Grcuit,
however, disagreed for the follow ng reasons:

VWaile it is true that the text of the 1995 amendnents
support these contentions [by the Conmmonwealth], it is
not clear that these contentions are dispositive. The
Conmonweal th does not refer us to a single Pennsylvania
Suprene Court case applying the PCRA as anended in 1995
to support its views . . . . In the circunstances, we
are not confident that the Pennsylvania Suprene Court,
even in the face of the 1995 anendnents to the PCRA,

wi || abandon its practice of reaching the nmerits of
clainms in PCRA petitions in capital cases regardl ess of
procedural criteria. Consequently, applying Toul son,
we cannot find that the review of [the petitioner’'s]
unexhaust ed cl ai ns has been forecl osed.

Id. at 214. Thus, the Third Crcuit reversed the order of the
district court denying the petition on the nerits, and remanded
the case to the district court with instructions to disnmss the

case without prejudice as a m xed petition under Rose v. Lundy,

455 U.S. 509, 102 S.Ct. 1198, 71 L.Ed.2d 379 (1982). Mbst
importantly, however, in a footnote at the conclusion of Banks I,
the Third Circuit left open the prospect that in the future,
under certain circunstances, it may reach a different result on
the state procedural bar issue:

It is, of course, possible in death penalty cases (and
ot her cases as well) that future experience will show

12



that the Pennsyl vania Suprenme Court consistently and
regularly applies the 1995 anmendnents to the PCRA and
thereby creates a procedural bar sufficient to satisfy
the standard of Johnson v. M ssissippi, 486 U S. 578,
589 (1986). That time, however, has not yet been
reached.

Banks |, 126 F.3d at 214 n.3. See also Peterson v. Brennan, No.

97-2477, 1998 W. 470139, at *5-7 (E.D. Pa. Aug. 11, 1998)

(Dubois, J.) (dismssing habeas corpus petition on exhaustion
grounds, despite the PCRA one-year statute of limtations,
because “[t]he possibility exists, therefore, that . . . the
statute of limtations bar will be waived by Pennsylvania courts
in sone cases. There is thus a lack of certainty with respect to

state application of this procedural bar.”); Beasley v. Ful coner,

No. 90-4711, 1997 W. 698178, at *3 (E.D. Pa. Nov. 6, 1997)
(Robreno, J.) (dism ssing habeas corpus petition for failure to
exhaust state renedi es while recogni zing the exi stence of the
PCRA one-year statute of limtations).

Respondents contend that the teachings of Lanbert and
Banks | are not applicable in this case because the Pennsylvani a

Suprenme Court, in Commonwealth v. Peterkin, 722 A 2d 638 (Pa.

1998), has unequivocally resol ved the questions raised in Lanbert
and Banks | by holding that an untinmely PCRA petition will not be
entertained unless it fits into one of the three statutory
exceptions to the one-year statute of limtations, none of which
applies in this case. Therefore, the issue squarely before the
court is whether the Pennsylvania Suprenme Court has consistently

and regularly applied the PCRA one-year statute of l[imtations to

13



bar all untinely PCRA petitions, with the three exceptions

enunerated in the statute itself.

11
In Commonwealth v. Peterkin, 722 A 2d 638 (Pa. 1998), a

capi tal case, appellant Peterkin appeal ed the denial of his
second PCRA petition to the Pennsyl vania Suprene Court, arguing,
in part, that the PCRA one-year statute of limtations and its
three statutory exceptions are unconstitutional. In response,

t he Conmonweal th contended that the PCRA court had no
jurisdiction to entertain the petition because it was untinely.
The Pennsyl vani a Suprene Court agreed with the Commonweal th, and
held that it was proper to dismss Peterkin's petition,
reasoni ng:

Wth the 1995 anmendnents to the PCRA, the Ceneral
Assenbly has established a schene in which PCRA
petitions are to be accorded finality. Wth certain
exceptions, challenges to a conviction nust be raised
either within one year of final judgnent or within one
year of the effective date of the act. Because the
one-year period within which petitions normally nust be
filed is sufficiently generous to prepare even the nost
difficult case, and because the exceptions to this
filing period enconpass government m sconduct, after-
di scovered evidence, and constitutional changes, we
have no difficulty in concluding that the PCRA s tine
l[imtation upon the filing of PCRA petitions does not
unreasonably or unconstitutionally limt Peterkin's
constitutional right to habeas corpus relief. At sone
point, litigation nust conme to an end. The purpose of
law is not to provide convicted crimnals with the
nmeans to escape wel | -deserved sanctions, but to provide
a reasonabl e opportunity for those who have been
wrongly convicted to denonstrate the injustice of their
conviction. The current PCRA places tinme limtations
on such clains of error, and in so doing, strikes a
reasonabl e bal ance between society's need for finality
in crimnal cases and the convicted person's need to

14



denonstrate that there has been an error in the
proceedi ngs that resulted in his conviction.

Id. at 642-43 (footnote omtted).
Shortly thereafter, on February 25, 1999, in
Commonweal th v. Cross, 726 A 2d 333 (Pa. 1999), another capital

case, appellant Cross appeal ed the denial of his second PCRA
claimto the Pennsylvania Suprenme Court. Before entertaining the
merits of Cross' second PCRA petition, the Pennsyl vania Suprene
Court addressed as a threshold whether the petition was tinely
filed. The Pennsylvania Supreme Court concluded that Cross'
second PCRA petition, which was filed on January 17, 1997, was
untinely and properly denied as it was not filed wthin one-year
after the judgnment becane final on August 14, 1985, and did not
qualify for any of the three statutory exceptions to the one-year
statute of limtations. See id. at 335-36.

On March 2, 1999, |ess than one week later, the

Pennsyl vani a Suprenme Court in another capital case, Commonwealth

v. Banks, 726 A . 2d 374 (Pa. 1999) (hereinafter referred to as
“Banks 117), again exam ned the argunent advanced by the
Commonweal th that the state court did not have jurisdiction to
entertai n appel |l ant Banks' second PCRA petition because the
petition was untinely. The Pennsylvania Suprenme Court, citing
Peterkin, held that Banks' petition was untinely and did not fit
wi thin any of the exceptions to the one-year statute of
[imtations, thereby denying state courts of jurisdiction to
entertain Banks' second PCRA petition. The Pennsylvania Suprene
Court went on to state that “[t]he Legislature has spoken on the
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requi sites of receiving relief under the PCRA and has established
a scherme in which PCRA petitions are to be accorded finality.
The gravity of the sentence inposed upon a defendant does not
give us liberty to ignore those clear nandates.” 1d. at 376
(footnote omtted).

Most recently, and yet for a fourth tine, in

Commonweal th v. Yarris, -- A 2d --, 1999 W. 343869 (Pa. My 21,

1999), the Pennsylvania Suprenme Court affirmed the denial of
appel lant Yarris' second PCRA petition in a capital case because
the petition had been filed beyond one-year after the date of
final judgnent, and none of the exceptions applied. The
Pennsyl vani a Suprenme Court reiterated that “[t]his time limt is
jurisdictional. Thus, an untinely petition will not be addressed
sinply because it is couched in terns of ineffectiveness or
because it is filed in a capital case.” 1d. at *4 (footnotes
omtted).

In Iight of the mandate by the Pennsyl vani a Suprene

Court in Peterkin, Cross, Banks Il, and Yarris since Decenber of

1998, the court finds that the question asked by the Third
Crcuit in Banks I, whether in the future the Pennsylvania
Supreme Court would consistently and regularly apply the PCRA
one-year statute of limtations to bar all untinely PCRA
petitions that do not qualify for any of the three exceptions,
has been answered in the affirmative. First, the |anguage of
t hese cases reflects a recognition on the part of the

Pennsyl vani a Suprene Court that the one-year statute of
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l[imtations on the filing of PCRA petitions represents a
reasonabl e but firmdeadline to challenges to state crim nal
convictions, regardless of the type of claimasserted or the

nature of the sentence. See Banks |1, 726 A . 2d at 376; Yarris,

1999 W 343869 at *4.

Second, the nmethod of anal ysis undertaken by the

Pennsyl vani a Suprenme Court in Peterkin, Cross, Banks Il, and
Yarris is also significant. In each case, before it considered
the merits of the PCRA petitions at issue, the Pennsylvania
Suprene Court addressed whether the petitions were or shoul d have
been properly dismssed for |ack of jurisdiction due to
untinmeliness without reaching the nerits. Even in cases such as
Cross and Yarris, where none of the parties raised the issue of
timeliness under the PCRA's statute of limtations, the

Pennsyl vani a Suprene Court addressed the jurisdictional matter

sua sponte. See Cross, 726 A . 2d at 333; Yarris, 1999 W. 343869

at *5.

Third, Peterkin, Cross, Banks Il, and Yarris are al

capital cases. This is inportant because, as the Third Crcuit
in Banks | noted, “the Pennsylvania Suprenme Court seens to
exercise strong control of procedures in death penalty cases.”
Banks I, 126 F.3d at 214. G ven the Pennsylvania Suprene Court's
cl ose superintendency over death penalty cases, the fact that the
Pennsyl vani a Suprenme Court applied the PCRA one-year statute of
l[imtations to procedurally bar untinely PCRA petitions in death

penalty cases is yet another indication of the Pennsylvania
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Suprene Court's strong resolve to “consistently and regularly”
apply the PCRA statute of limtations established by the state
| egislature in all cases, regardl ess of the type of case or
penal ty invol ved.

Fourth, neither Peterkin nor its progenies stand in a
vacuum The court notes that, although not binding, several
Pennsyl vani a Superior Court cases have been prescient of the
Pennsyl vani a Suprenme Court's decision in Peterkin, and have
applied the PCRA one-year statute of limtations to bar PCRA

petitions as untinely. See Commobnwealth v. Thomas, 718 A 2d 326

(Pa. Super. C. 1998); Commonwealth v. Perry, 716 A 2d 1259 (Pa.

Super. C. 1998); Commonwealth v. Alcorn, 703 A 2d 1054 (Pa.

Super. C. 1997); Commonwealth v. Conway, 706 A.2d 1243 (Pa.

Super. C. 1997). Consistent with the approach the court takes
here, at |east one recent decision by the Pennsylvani a Superior
Court, relying upon Peterkin, dismssed a PCRA petition in a non-

capital case due to untineliness. See Commopnwealth v. Johnson,

-- A 2d --, 1999 W 330274, at *4-5 (Pa. Super. C. My 26, 1999)
(“A second or subsequent petition for collateral relief that does
not satisfy the timng restrictions of the PCRA and which does
not fall within any exception to those requirenments nust be
deened untinely and dism ssed.”).

Finally, the court recognizes that the Pennsylvani a

Suprene Court decided Peterkin, Cross, Banks Il, and Yarris over

a relative short period of six nonths and that, arguably,

addi ti onal experience nmay be needed to insure the Pennsyl vania
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Suprene Court's future fidelity to the Peterkin rule. G ven that
t he Pennsyl vani a Suprenme Court chose to anchor the mandate of
Peterkin and its progenies on jurisdictional grounds, i.e., the
state courts have no power to hear untinely filed PCRA petitions,
future principled application of the Peterkin rule can conprehend
no result other than the dismssal of untinely filed PCRA
petitions. Thus, no additional experience is needed to confirm
its prohibitory effect.

It is also conceivable that the Pennsyl vani a Suprene
Court may in the future abandon or nodify Peterkin, or even yet,
apply it on an inconsistent or unstrict fashion. 1In this
sensitive area of federal-state relations, it is the role of the
federal courts to require state defendants to exhaust the

“procedures [] 'available' under state law,” O Sullivan, 119

S.C. at 1734, or face procedural default, once the presence or
absence of the procedures mandated by the state have been
articulated with clarity by the highest court of the
jurisdiction. See id. The court concludes that in Peterkin, the
Pennsyl vani a Suprenme Court spoke clearly, making any state
avenues for relief unavailable if barred by the PCRA one-year
statute of Iimtations. Since, it has applied Peterkin
unqualifiedly on three separate occasions. Thus, it would do

vi ol ence to the comty principles underpinning the exhaustion
doctrine, to construe the Pennsyl vania Suprenme Court's teachings

in Peterkin and its progenies, as tentative or inconclusive, or
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to avoid their enforcenment per chance that, in the future, these
t eachi ngs nay be conprom sed or applied in an uneven manner.

For these reasons, the court finds that it can now be
said with confidence that the Pennsylvania Suprenme Court has
consistently and regularly applied the 1995 anendnents to the
PCRA, nanely, the one-year statute of limtations, as a
procedural bar to all untinmely PCRA petitions that do not qualify
for any of the three exceptions. Therefore, in this case,
because any subsequent PCRA petition filed by petitioner
asserting his unexhausted clainms would be procedurally barred as
untinely and any review of petitioner's clains in state court is
clearly foreclosed, the court concludes that remanding this case

to state court would necessarily be futile.

IV

Petitioner asserts four® argunents why Peterkin does
not procedurally bar review of petitioner's unexhausted clains in
state court. First, petitioner argues that remand to state court
is appropriate because review of at | east one of petitioner's
unexhausted cl ains, specifically, the seventh claimalleging a
denial of a state right to a speedy trial, is perm ssible under
the state habeas corpus provision. Wile it nay be true that

petitioner's speedy trial claimpremsed upon state | aw may be

s Petitioner's fifth argunment, that the PCRA one-year
statute of Iimtations is not an adequate and independent state
ground because it has not been regularly and consistently
applied, has al ready been addressed by the court supra.
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cogni zable in a state habeas corpus petition, such a clai mwould
not be cognizable in a federal habeas corpus petition. This is
so because, to prevail in his federal habeas corpus petition,
petitioner nust show that he is “in custody in violation of the
Constitution or laws or treaties of the United States,” not a
violation of state laws. 28 U S.C. § 2254(a). Thus, it would be
futile to dism ss petitioner's federal habeas corpus petition
wi thout prejudice for failing to exhaust state renedi es when the
state | aw claimat issue could never be cognizable in a federal
habeas corpus petition. To the extent that petitioner's seventh
claimpurports to assert a violation of his federal right to a
speedy trial, such a claimis unexhausted but procedurally barred
because it was not fairly presented to each |evel of the state
courts and, in light of Peterkin and its progenies, is untinely.
Second, petitioner contends that the doctrine of
equitable tolling would apply in this case to stop the PCRA one-
year statute of limtations fromrunning once the accrual date
has passed. The court disagrees. Although the Third G rcuit has
hel d that statutes of l[imtations are subject to equitable
tolling, “when a tinme limtation is considered jurisdictional, it
cannot be nodified and non-conpliance is an absolute bar.”

MIler v. New Jersey State Dept. of Corrections, 145 F.3d 616,

617-18 (3d Cir. 1998). The Pennsyl vania Suprene Court has

al ready concl uded that the PCRA one-year statute of limtations
is jurisdictional. See Cross, 726 A . 2d at 334; Banks |1, 726

A .2d at 375; Yarris, 1999 W. 343869 at *4; see also 42 Pa. Cons.
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Stat. Ann. 8 9545 (placing the one-year statute of limtations
within the statute under the heading “Jurisdiction and

proceedi ngs”). Because the PCRA one-year statute of linmtations
is jurisdictional, the court finds that the PCRA one-year statute
of limtations is not subject to equitable tolling.

Third, petitioner contends that state court review of
hi s unexhausted clains is not barred by Peterkin because the
state courts may decide to fashion a renmedy to address cl ai ns of
i neffective assistance of PCRA counsel. The court concl udes that
this argunment is irrelevant in this case because petitioner's
t hree unexhausted clains (denial of the right of confrontation,
al l eged Brady violation, and denial of the right to a speedy
trial), that arguably warrant dism ssal w thout prejudice of
petitioner's habeas corpus petition as a m xed petition, do not
inplicate ineffective assistance of PCRA counsel. Furthernore, a
claimof ineffective assistance of PCRA counsel is not cognizable
in a federal habeas corpus petition because the right to
ef fective assistance of PCRA counsel exists pursuant to state
law, and is not nmandated by the Constitution or laws or treaties
of the United States. See 28 U S.C. § 2254(a). As wth
petitioner's first argunent, it would be futile to dismss
petitioner's habeas corpus petition wi thout prejudice for failure
to exhaust state renedi es when the state | aw clai mcould never be
cogni zable in a federal habeas corpus petition.

Finally, petitioner argues that all state renedies are
not clearly forecl osed because, in the past, state courts have

revi ewed ot herw se wai ved post-conviction clains so as to avoid
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commtting a “m scarriage of justice,” which may occur in this

case. Comonwealth v. Lawson, 549 A 2d 107 (Pa. 1988). The

Pennsyl vani a Suprenme Court has applied the “m scarriage of
justice” exception as a limtation on second or subsequent PCRA
petitions, such that a “second or subsequent post-conviction
request for relief will not be entertained unless a strong prinma
facie showing is offered to denonstrate that a m scarri age of

justice may have occurred.” Commonwealth v. Beasley, 678 A 2d

773, 777 (Pa. 1996). Petitioner contends that, under this
rationale, state courts will reach the nerits of second PCRA
petitions, even if the clains appear to be previously litigated
or waived (which are excluded from PCRA revi ew, see 42 Pa. Cons.
Stat. Ann. 8 9545(a)(3)), if petitioner can show t he presence of
a mscarriage of justice.

The court finds petitioner's reliance upon the
“m scarriage of justice” exception is msplaced. Wile a show ng
by petitioner of a mscarriage of justice may excuse the state
courts' adjudication of previously litigated or waived cl ainms on
the nerits, the procedural bar before the court is not one of
“wai ver.” Rather, the procedural bar at issue is the PCRA one-
year statute of limtations, which, the Pennsylvania Suprene
Court has already determned, is jurisdictional in nature.
Consequently, if petitioner were to file yet another PCRA
petition, in accord with Peterkin, state courts would dism ss the
petition for lack of jurisdiction due to untineliness, and woul d
never have occasion to reach the nmerits of petitioner's clains.

While the “mscarriage of justice” exception nmay apply to
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previously litigated or waived clains asserted in subsequent PCRA
petitions, it does not serve to create jurisdiction where there
is none. Thus, the notion of “m scarriage of justice,” in the
absence of jurisdiction, does not create a state court remedy for

petitioner that would warrant remanding this case to state court.

\Y

The court finds that the Pennsylvania Suprene Court
will consistently and regularly apply the PCRA one-year statute
of limtations to bar untinely filed PCRA petitions. Under these
ci rcunst ances, the court concludes that petitioner has no
avai |l abl e state renedi es because any review of petitioner's
unexhausted but procedurally defaulted clainms in state court
woul d be clearly foreclosed. As such, petitioner's habeas corpus
petition is ripe for reviewin federal court. Therefore, the
case shall be remanded to the Magi strate Judge for consideration
of the six clainms that petitioner has shown to be exhausted. As
to the three unexhausted but procedurally defaulted clains,
petitioner shall be afforded the opportunity to assert “cause and
prejudice” or a “fundanmental m scarriage of justice.”

OSullivan, 119 S.C. at 1737 (Stevens, J., dissenting)

(citations omtted).

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HOLMAN, : ClVIL ACTI ON
: NO. 98-4276
Petitioner,
V.
FRANK D. G LLIS ET AL.,
Respondent s.
ORDER

AND NOW this 19th day of July, 1999, upon
consideration of the petition for wit of habeas corpus (doc. no.
1), respondents' response thereto (doc. no. 7), petitioner's
traverse (doc. no. 11), the Report and Reconmendation of United
States Magi strate Judge Diane M Wl sh (doc. no. 12),
respondents' objections, (doc. no. 13), petitioner's replies
thereto (doc. nos. 16, 17) petitioner's objections (doc. no. 14),
respondents’ response thereto (doc. no. 15), petitioner's
counsel ed nmenor andum of |aw (doc. no. 20), and respondents' reply
thereto (doc. no. 24), it is hereby ORDERED t hat respondents’
obj ections are SUSTAINED and the Report and Recommendation is
DI SAPPROVED.

It is further ORDERED that the matter shall be REMANDED
to the United States Magi strate Judge for consideration of the
six clains petitioner has shown to be exhausted. As to the three
unexhausted but procedurally defaulted clains, petitioner shal
be afforded the opportunity to assert “cause and prejudice” or a

“fundanmental m scarriage of justice.”



AND I'T I S SO ORDERED.

EDUARDO C. ROBRENG,



