IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KARAHN KAROL © CIVIL ACTION
V. .
ROTO- ROOTER SERVI CES CO © No. 98-5754

MEMORANDUM
Ludw g, J. July 7, 1999

Def endant Roto-Rooter Services Co. noves for summary
judgnent. Fed. R Cv. P. 56. Jurisdiction is federal question
and supplenental. 28 U S. C. 8§ 1331, 1367.

This is an enploynent discrimnation case under Title
VII, 42 U S.C. § 1981, and the Pennsylvania Human Rel ati ons Act.
Plaintiff Karahn Karol, an African-Anmerican, contends that she was
term nated because of her race. The facts are viewed from
plaintiff’s standpoint, as required in ruling on this notion.*

On August 19, 1996 plaintiff was hired as a custoner
service representative for the evening shift.? Karol dep. at 7;
def. ex. E In that capacity, plaintiff fielded calls from

custoners and | ogged i nformation into a conputer. Kukorlo aff. at

1. She was also required to treat white and mnority custoners

“Summary judgnment should be granted if, after draw ng

all reasonable inferences fromthe underlying facts in the |ight
nost favorable to the nonnoving party, the court concludes that
there is no genuine issue of material fact to be resolved at trial
and the noving party is entitled to judgnent as a matter of |law”
In re Baby Food Antitrust Litig., 166 F.3d 112, 124 (3d Cr. 1999)
(quoting Petruzzi’'s 1GA v. Darling-Delaware, 998 F.2d 1224, 1230
(3d Gir. 1993)).

Plaintiff testified that she worked the night shift.
Karol dep. at 33. The parties agree that she worked the evening
shift. Pl. br. at 3; def. br. at 1.



differently. Karol dep. at 89-93. On Novenber 1, 1996, Andrew
Bet o becane the division manager. Plaintiff testified that he was
excessively critical of her work because of her race. Karol dep.
at 36-43.

On Novenber 25, 1996, plaintiff received a ninety-day
review, which ranked her performance in the next-to-bottom
cat egory. Karol dep. at 46, 61-62; def ex. B. A supervi sor
expl ai ned t hat she perfornmed “about average” and t hat her score was
hanpered by insufficient conputer training. Karol dep. at 55.

On Decenber 4, 1996, plaintiff was fired on the basis of
poor performance. Karol dep. at 11, 62-65. On February 27, 1997,
Ant hony Evans, an African-Anerican, was hired as a custoner service
representative and di spatcher. Kukorlo aff. at 1-2; def. ex. E
Al t hough hired for both the evening and night shifts, he primarily
wor ked the evening shift.® Kukorlo aff. at 1.

Plaintiff’'s clains under Title VII, section 1981, and the

PHRA are pretext clainms, which are analyzed under the burden

shifting analysis originally set forth in McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 688 (1973)."

Plaintiff disputes this but does not cite to or present
any contrary Rule 56 evidence.

“As an alternative to making out a prima facie case with

i ndirect evidence, plaintiff may present a m xed-notives case by
presenting direct evidence of discrimnation. See Connors V.
Chrysler Fin. Corp., 160 F.3d 971, 976 (3d Cir. 1998) (plaintiff
must neet “high hurtle” of showing substantial reliance on
discrimnatory aninus). Contrary to plaintiff’s brief, this case
does not fall under the m xed-notive rubric because plaintiff has
pointed to no direct evidence that the “decisionmakers placed
substantial negative reliance on [race] in reaching their
(continued...)




See Matczak v. Frankford Candy & Chocolate Co., 136 F.3d 933, 938

(3d Cir. 1997) (pretext clains analyzed under MDonnell Douglas

test); Stewart v. Rutgers, The State Univ., 120 F. 3d 426, 432 (3d

Cr. 1997); (MDonnell Douglas test applies to section 1981

clainms); Kelly v. Drexel Univ., 94 F.3d 102, 105 (3d G r. 1996)

(McDonnel | Dougl as test applies to PHRA cl ains). MDonnell Dougl as

sets forth the basic allocation of burdens between enpl oyer and
enpl oyee:

First, the plaintiff has the burden of proving
by the preponderance of the evidence a prim
facie case of discrimnation. Second, if the
plaintiff succeeds in proving the prinma facie
case, the burden shifts to the defendant “to
articulate sonme legitimate, nondi scrim natory
reason for the enployee’'s rejection.” Third,
shoul d the defendant carry this burden, the
plaintiff mnust then have an opportunity to
prove by a preponderance of the evidence that
the legitimte reasons offered by the defen-
dant were not its true reasons, but were a
pretext for discrimnation.

Texas Dept. O Community Affairs v. Burdine, 450 U. S. 248, 253-53,

101 S.C. 1089, 1093, 67 L.Ed.2d 207 (1981) (citations omtted).
To make a prima faci e showi ng, plaintiff nust denonstrate
that (1) she belongs to a racial mnority; (2) she was qualified
for the position; (3) she was di scharged; and (4) other enpl oyees
not in a protected class were treated nore favorably, or she was
ultimately replaced by a person outside the protected class. See

Walton v. Mental Health Ass’'n, 168 F.3d 661, 668 (3d Gr. 1999),;

*(...continued)
decision.” Price Waterhouse v. Hopkins, 490 U S. 228, 277, 109
S.&. 1775, 1805, 104 L.Ed.2d 268 (1989) (controlling opinion)
(O Connor, J., concurring). Rather, plaintiff relies on evidence
fromwhich pretext may be inferred.
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Mar zano v. Conputer Science Corp., 91 F.3d 497, 503 (3d G r. 1996);

see also Matczak, 136 F.3d at 939-40 (explaining variations in

fourth el enent).

Referring to the second el enent of the prima facie test,
the parties dispute plaintiff’s job performance. Counsel m ss the
mark. The proper inquiry at this stage is whether plaintiff is
qualified to perform her job, not the quality of her work. See
Mat czak, 136 F. 3d at 939 (proper inquiry focuses on qualifications,
not performance). Defendant does not contend, nor does it appear,
that plaintiff |acked the skills to perform her job —answering
phones and recordi ng i nformation.

Def endant next argues that the fourth elenent of the
prima facie test cannot be satisfied because it hired an African-
American on the evening and night shifts after firing plaintiff.
Def endant does not, however, argue that Evans repl aced plaintiff.
Whet her Evans is plaintiff’s replacenent is ajury question because
Evens was both a di spatcher and a custoner service representative
and at tinmes worked a different shift. Also, notably absent from
the record is any indication that plaintiff’s work was reassi gned
to Evans, instead of other enpl oyees.

Moreover, plaintiff puts forth evidence that enpl oyees
outside the protected class were treated nore favorably. During
her four nonths of enploynent, plaintiff was the only of fi ce worker
to receive a ninety-day performance review. Def. ex. E. Shortly
after plaintiff’s termnation, the only other black enployees,

Morri s Ai kens and Ant hony Evans, were given ni nety-day eval uati ons



and subsequently |eft defendant’s enploy.® |d. Most enpl oyees
hired at approxinmately the sanme tine as plaintiff did not receive
ninety-day evaluations.® 1d. Plaintiff has denonstrated that
other enployees not in a protected class were treated nore
favorably.

Def endant has articulated alegitimte, nondi scrimnatory
reason for plaintiff’s dismssal. It maintains that her work
performance was poor, especially with regard to handling custoner
conplaints. Def. ex. I.

Because def endant has stated al egiti mate, nondi scri m na-
tory reason for its action, plaintiff, to defeat summary judgnent,
must “point to sone evidence, direct or circunstantial, fromwhich
a fact finder couldreasonably either (1) disbelieve the enpl oyer’s
articulated legitimte reasons; or (2) believe that an invidious
discrimnatory reason was nore likely than not a notivating or
determ nati ve cause of the enployer’s action.” Wilton, 168 F. 3d at
668 (quoting Lawence v. National Wstm nster Bank, 98 F. 3d 61, 66
(3d Cir. 1996)).

Here, albeit a close case, a fact-finder coul d concl ude

t hat defendant’s reason for termnation is unworthy of belief or

°Def endant responds that it was acting pursuant to
conpany policy, as expressed in a Septenber 1996 neno from Rot o-
Root er nati onal headquarters, whi ch rem nded di vi si on manager s t hat
“all new hires are to receive a 90 day evaluation after three
mont hs on the job.” Def. ex. D.

®Many enpl oyees parted with defendant before receiving
schedul ed ninety-day evaluations. Def. ex. E Si x- nont h
eval uations were conmon. |d.



that racial aninus led to plaintiff's termination.” Plaintiff
testified at deposition that one supervisor, Joe Batezel, had told
her she “was doing an excellent job” and that she had perforned
“about average” on her ninety-day evaluation. Karol dep. at 37,
55. Also, ajury coul d deci de that defendant’s contention that she
abandoned her job is suspect. By letter of Decenber 16, 1996
plaintiff was advised that she had “failed to report to work or
call in” on Decenber 5, 6, and 7, 1996, and was considered to have
“voluntarily term nated” her relationship with defendant. Pl. ex.
B. This contradicts plaintiff’'s testinony that she was fired on
Decenber 4, 1996 —t he sane day her enpl oyee health benefits ended.
Pl. ex. DO Finally, defendant’s race-based policies toward its
custonmers suggests that such a policy could exist toward its
enpl oyees.

Accordi ngly, defendant’ s notion for summary j udgnent wi | |

be deni ed.

Edmund V. Ludw g, J.

‘Plaintiff’s unsupported argunents that defendant
mani pul at ed and conceal ed evi dence and engaged inracist litigation
tactics are neither persuasive nor proper.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KARAHN KAROL . CIVIL ACTI ON
V. .

ROTO- ROOTER SERVI CES CO. © No. 98-5754
ORDER

AND NOW this 7th day of July, 1999, the notion of
def endant Rot o- Rooter Services Co. for summary judgnment i s deni ed.

A menorandum acconpani es this order.

Edmund V. Ludw g, J.



