IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED DUDLEY : ClVIL ACTI ON
V.
DAVI D LARKINS, et al. : No. 98-5653

VEMORANDUM AND ORDER

Norma L. Shapiro, S. J. July 8, 1999
Petitioner Alfred Dudley (“Dudley”) filed tinely pro se
objections to the Report and Recomrmendati on of Magi strate Judge
M Faith Angell. The analysis of the Magistrate Judge is clearly
correct and will be approved and adopted. This Menorandumis
witten to assure petitioner that the court has fully considered
hi s obj ections, anmended |etter opposition, and the thirteen-page
letter to his PCRA counsel submitted in support of his
contentions. After a de novo review of the facts and the | aw,
the court is persuaded that there is no basis for granting
Dudl ey’ s petition for wit of habeas corpus.

In his petition, Dudley asserts he is a "'"totally illiterate
and intellectually "inpaired 'senior' citizen who is

econom cally "deprived' ." But it should be noted that petitioner
is now receiving nore than adequate representation. Except for a
few spelling errors, petitioner's subm ssions are of professional
gquality and conpare favorably with those of |icensed attorneys.
However, there are limts even to effective advocacy. Dudley’s
contentions that he is illiterate, intellectually inpaired, old

and poor do not excuse the death of petitioner's girlfriend and

her child in a house fire of incendiary origin.



Dudl ey argues primarily that his trial counsel was
ineffective.' The Magistrate Judge correctly deternmined that al
but two of petitioner’s ineffective assistance clains were
procedural |y defaulted.? The two remaining clains centered
around trial counsel’s willingness to stipulate to arson. There
is sonme dispute whether trial counsel stipulated to the arson.
The court agrees with the Magi strate Judge that trial counsel

offered to stipulate to the incendiary origin of the fire, but

'Dudl ey al so argues that his appell ate counsel was
ineffective and that the trial judge erred in not probing
petitioner’s waiver of a jury trial further. The Mgistrate
Judge correctly determ ned that these clains were procedurally
def aul t ed because Dudl ey did not appeal the PCRA s denial of
these clains. But even if these clains were not procedurally
defaulted, they would fail. Because the court finds no nerit in
petitioner’s clainms that his trial counsel provided ineffective
assi stance, appell ate counsel cannot be found ineffective for
failing to raise neritless issues on appeal. Also, the court
agrees with the Superior Court’s finding that the trial judge
exercised anple caution in permtting defendant to waive his
right to a jury trial.

’l'n his petition, Dudley also argued that counsel was
ineffective for failing to insist on a certain nunber of
perenptory strikes, for failing to object to a | eadi ng questi on,
failing to correct the judge regardi ng the nunber of strikes
avai |l abl e to defendant and the Comonweal th, for not noving for
the trial judge s recusal after he denied trial counsel’s notion
to suppress Dudl ey’ s confession, and for failing to raise the
def ense of dim nished capacity. O these five clains, the first
four clains of trial counsel’s ineffectiveness were procedurally
defaul ted when petitioner failed to appeal their denial in his
PCRA petition.

| f these clainms had not been procedurally defaulted,
t hey woul d not warrant habeas relief. The ineffectiveness clains
fail because, even if trial counsel’s alleged shortcon ngs were
constitutionally ineffective, petitioner cannot denonstrate a
reasonabl e probability that, but for the shortcom ngs, the result
woul d have differed. See Senk v. Zimerman, 886 F.2d 611, 615
(3d Gir. 1989). The dimnished capacity clai mwould al so fai
because the trial court did consider the defendant’s limtations.
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t he Commonweal th refused and presented evidence to establish the
fire's intentional origin. Trial counsel apparently believed
that stipulating to the fire’'s incendiary origin did not
foreclose his arguing |later that the fire, even if of incendiary
origin, was not “arson,” but the termincendiary nmeans “having to
do with the willful destruction of property by fire.” Wbster’s
New World Dictionary (3rd Col |l ege ed. 1988).

Even if Dudley’'s trial counsel were found constitutionally
i neffective for m sapprehendi ng the neaning of “incendiary,” and
i nadvertently offering to stipulate to the underlying felony in a
fel ony-nurder case, the prosecutor presented anple evi dence of
the arson, including defendant’s presence on the premses with a
gasoline can in his hand and a thirteen-foot-1ong and two-foot-
w de pour pattern of a flammble |iquid. Even w thout the
stipulation there is no reason to believe the fire was
accidental ; any error that m ght have resulted could not have
prejudi ced petitioner. Review of the record shows that appointed
counsel was not constitutionally ineffective.?

Dudl ey al so argues that the judges involved in his case have
been prejudi ced against him There is no basis for the belief

that the trial judge or any revi ewi ng judge has been prejudiced

]'n a docunent styled an “Anended Letter Opposition to
t he Report and Recommendation of the United States Magistrate
Judge,” Dudl ey al so chall enges the adm ssion of his confession
Al t hough this claimwas not raised in his habeas petition, the
court notes there was anple evidence on the record, even w t hout
the confession, to sustain petitioner’s guilty verdict beyond a
reasonabl e doubt .



agai nst petitioner because of his “intellectual, educational and

soci 0o- econonm ¢ handi caps.” Petitioner's concurrent, rather than
consecutive, life sentences suggest no vindictive mnd-set by the
trial judge.

Sinply put, the record shows no error renedial on federa
habeas corpus review and no "grave mscarriage of justice." It
i s understandable that petitioner views the tragic events
resulting in his conviction and incarceration non-objectively,
but fair consideration of the record suggests it is nore |likely
none of the errors conplained of woul d have changed the result in
favor of petitioner. Even if petitioner's assignnments of error
had not been procedurally defaulted, and regardl ess of cause,
there is no prejudice. The petition for wit of habeas corpus is
properly deni ed.

An appropriate O der follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED DUDLEY : CIVIL ACTI ON
V. :
DAVI D LARKINS, et al. © NO. 98-5653
ORDER

AND NOW this 8th day of July, 1999, after careful and
i ndependent consideration of the petition for a wit of habeas
corpus and the answer thereto, and after review of the Report and
Reconmendati on of United States Magistrate Judge M Faith Angell
and in accordance with the attached Menorandum it is hereby
ORDERED t hat :

1. The Report and Reconmendati on of Magi strate Judge M
Faith Angell filed on June 15, 1999 is APPROVED and ADOPTED

2. The Petition for Wit of Habeas Corpus pursuant to 28
US. C 8 2254 is DENIED and DI SM SSED wi t hout an evidentiary
heari ng.

3. There is no probable cause to issue a certificate of

appeal ability.

S. J.



