IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DORI S HUSS, Adnministratrix : ClVIL ACTI ON
V.
GREEN SPRI NG HEALTH SERVI CES, | NC. ; NO. 98- 6055

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. June 30, 1999
Plaintiff Doris Huss (“Huss”) originally filed this action
in the Phil adel phia Court of Common Pl eas; her conplaint alleged
t hat her sixteen-year-old son conmtted suicide because def endant
Green Spring Health Services, Inc. (“Geen Spring”) denied him
energency psychiatric services. Plaintiff’s original conplaint
stated counts of professional mal practice, negligence, negligent
m srepresentation, and negligent infliction of enotional
di stress.
Green Spring, after renoving the action to this court,
nmoved to di sm ss based on the preenptive provisions of the
Enpl oyee Retirenent and Inconme Security Act of 1974, 29 U . S.C. 8§
1001, et seq. (“ERISA’). Huss filed a tinely notion to renmand.
By Menorandum and Order issued April 13, 1999, this court held
there was federal jurisdiction under 28 U.S.C. § 1331 because
Huss’ clainms were conpletely preenpted by the civil enforcenent
provi sions of ERI SA; Huss’ notion to remand was deni ed. Because

Huss’ clains were preenpted, G een Spring’s notion to dism ss was



granted with | eave to anend the conplaint to assert any claimor
clai m8 Huss m ght have under ERI SA. Huss’ anended conpl ai nt
seeks, under 29 U S.C. § 1132, those benefits to which her son
woul d have been entitled had he not conmtted suicide. G een
Spring again noved to dism ss Huss’ conplaint. For the reasons
that follow, Green Spring’s notion will be granted.
FACTS

Jacob Stefanide, the sixteen-year-old son of plaintiff Huss,
suffered froma depressive psychiatric disorder. On Novenber 14,
1997, Jacob was enrolled in his stepfather’s enpl oyee welfare
benefit plan (“the plan”), with coverage begi nni ng Decenber 3,
1997. The plan, provided by Keystone and adm ni stered by
Ameri Heal th, included coverage for nental health benefits; G een
Spring, under contract with Keystone, coordinated the nental
health benefits. On Decenber 16, 1997, Huss tel ephoned G een
Spring to obtain a psychiatric referral for Jacob; two G een
Spring representatives failed to verify insurance coverage and
incorrectly informed Huss that no one in her famly was enrolled
in the plan. Calling again on Decenber 19, 1997 for an energency
psychiatric referral, Huss was again m sadvi sed by G een Spring
that no nenbers of her famly were enrolled in the plan.

On Decenber 23, 1997, a representative of AneriHealth
advi sed Huss the famly would be re-enrolled as policyhol ders on

that date. Later that day, Jacob conmtted suicide. A few hours



| ater that same afternoon, Geen Spring called Huss with the nane
of a psychologist to call for treatnment of her son’s psychiatric
di sorder.

Huss, filing suit against Geen Spring in the District of
Del aware, attenpted to assert diversity jurisdiction for breach
of contract, breach of fiduciary duty, and nedical mal practice.
The District Court held that there was no diversity jurisdiction,
but there was federal question jurisdiction under ERISA because
all plaintiff’s clains were preenpted by ERISA's civil

enforcenent provisions. See Huss v. Green Spring Health

Services, 1998 W. 554257, *2 (D. Del. Aug. 19, 1998). Huss
subsequently filed the present action asserting Pennsylvania
state law clains in the Philadel phia Court of Commobn Pl eas.
Green Spring renoved the action to this court and filed a notion
to dism ss on grounds of preenption and res judi cata; Huss sought
remand. After this court denied plaintiff’s notion to remand and
granted defendant’s notion to dismss (because all state | aw
clains were preenpted by ERI SA), Huss filed an anended conpl ai nt
attenpting to state an ERISA claim Geen Spring then filed the
instant notion to dism ss.

DI SCUSSI ON
| . Standard of Review

In considering a notion to disniss under Rule 12(b)(6), the

court “must take all the well pleaded allegations as true,



construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whether, under any reasonabl e readi ng of
the pleadings, the plaintiff nay be entitled to relief.” Colburn

v. Upper Darby Township, 838 F.2d 663, 665-66 (3d Cr. 1988)

(citations omtted), cert. denied, 489 U S. 1065 (1989); see

Rocks v. Gty of Philadel phia, 868 F.2d 644, 645 (3d Gr. 1989).

The court nust decide whether “relief could be granted on any set

of facts which could be proved.” Ransomv. Mirrazzo, 848 F.2d

398, 401 (3d Cir. 1988). A notion to dismss nay be granted only
“if appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957).

1. Geen Spring’s Mdtion to Dism ss

Huss’ first anmended conpl aint seeks to recover the benefits,
i nproperly denied by G een Spring, to which her son was entitl ed.
Green Spring noves to dism ss Huss' anended conplaint on the
ground that Huss can not recover the value of benefits that
shoul d have been afforded her son unless she suffered statutorily
pernmitted damages caused by the inproper denial.!?

ERI SA's civil enforcenent provision states that a “civil

'nits earlier notion to dismiss, Green Spring asserted res
judicata as one ground for dismssal. Although not necessary to
the decision, this court found that the Del aware District Court
determ ned preenption of state law clains only, and that its
deci sion woul d not bar federal statutory clains under ERI SA
Because Huss attenpted to assert a federal claim her anended
conplaint is not barred by res judicata.
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action may be brought . . . by a participant or beneficiary .

to recover benefits due to himunder the terns of his plan, to
enforce his rights under the terns of the plan, or to clarify his
rights to future benefits under the terns of the plan.” 29
US C 8§ 1132(a)(1)(B). Although not explicitly stated in this

provision, it is a sine gua non of any statutory claimthat the

party seeking relief has incurred damages for which the statute
grants conpensation. It is no different for a claimunder ERI SA

See Garner v. Capital Blue Cross, 859 F. Supp. 145, 150 (M D. Pa.

1994) (“Because Plaintiff did not actually incur nedical
expenses, restitution would be inappropriate and, because [the
beneficiary] did not survive, any request for an injunction would

be noot.”), aff’'d, 52 F.3d 314 (3d CGr.), cert. denied, 516 U S.

870 (1995); see also Kemmerer v. ICl Anericas, Inc., 70 F.3d 281,

290-91 (3d Cr. 1995)(participants were not entitled to any
relief because they failed to prove they had been damaged), cert.
denied, 517 U. S. 1209 (1996). |If Huss had obtai ned ot her
psychiatric services for her son because of G een Spring s

i nproper denial of benefits, she would be entitled to seek
conpensation for the cost of those services. But Huss has not

al l eged any actual expenses, so she can not seek the val ue of
benefits to which her son was clearly entitled had he not

conmi tted suicide.

Huss has not alleged any nedi cal expenses resulting from



Green Spring’s negligence, but there may have been ot her damages,
both nonetary (funeral expenses), and non-nonetary (enotional
distress). But ERISA's civil enforcenment provision, §
502(a)(1)(B), limts clains to those for benefits and rights due
under the plan; it does not authorize clains for extracontractual

conpensatory damages. See Massachusetts Miutual Life Ins. Co. v.

Russell, 473 U. S. 134, 144 (1985). Huss did not sustain damages
conpensabl e under ERI SA, and the damages she no doubt sustained
are not recoverable under that statute.

ERISA's civil enforcenent provisions limt the actions that
a beneficiary may bring against her plan; it does not ensure that
every beneficiary wll have a cause of action to bring. See

Cannon v. G oup Health Serv. of Gklahoma, Inc., 77 F.3d 1270,

1274 (10th GCr.)("[T]he unavailability of a remedy under ERISA is

not germane to preenption analysis."), cert. denied, 519 U S. 816

(1996); Tolton v. Anerican Biodyne, Inc., 48 F.3d 937, 943 (6th

Cr. 1995)("That ERI SA does not provide the full range of
renmedi es avail abl e under state law in no way underm nes ERI SA
preenption.").

Huss relies on this court’s previous decision that her
clains were covered by ERISA. But in holding Huss' state | aw
clainms were preenpted by ERI SA, the court did not decide that
plaintiff had a viable clai munder ERI SA; she was given |l eave to

assert any viable claimshe mght have had. Huss argues:



[i]f this court did not believe that this precise

[ERI SA] claimhad validity, it would not have issued

its very explicit invitation to Plaintiff to anend the

conplaint. The facts of this case have not changed,

and this Court knew those facts when it elicited the

recently filed first amendnent. |f the Defendant’s

view were correct, that action in those circunstances

woul d have been a deliberate exercise in futility

designed only to provoke needl ess effort and expense by

the Plaintiff, the Defendant and this Court itself.

Thi s cannot be, and this Court nust now reaffirmthe

basic prem se of its order allow ng this anendnent.

(Pl.”’s Mm Qpp’'n Def.’s Mdt. Dismiss at 5-6).

A denial of a notion to dismss with |eave to anend is not
an expression of the court’s opinion on the nerits of any
subsequent anended conplaint. It is correct that a court may
deny leave to anend to state a new cause of action if the new
cause of action would be clearly subject to dism ssal. But al
the facts were not necessarily alleged in Huss’' original
conplaint; a prior determ nation that Huss had no cause of action
under ERI SA woul d have been premature. It is neither possible
nor appropriate for courts to analyze the viability of al
potential clains. Huss, having been now afforded an opportunity
to bring a claimunder ERISA, has failed to state a claimfor
which relief can be granted. Accordingly, Geen Spring s notion
to dismss wll be granted.

Huss al so seeks an award of attorney’s fees under 29 U. S. C
8§ 1132(g)(1): “In any action under this subchapter . . . by a

participant, beneficiary, or fiduciary, the court inits

discretion nmay allow a reasonable attorney’s fee and costs of the



action to either party.” Odinarily only a prevailing party is

entitled to attorney’s fees, but the | anguage of 8§ 502(g)(1) does

not contain such a requirenent. See, e.qg., Sharron v.

Amal gamated I ns. Agency Servs., Inc., 704 F.2d 562, 569 (1l1th

Cr. 1983)(under ERISA “the losing party nmay under certain

circunstances be entitled to attorney’'s fees”); Mles v. New York

State Teansters Conference Pension and Retirenent Fund Enpl oyee

Pensi on Benefit Plan, 698 F.2d 593, 602 (2d G r.)(“Al though

success on the nerits is not, in theory, indispensable to an
award of attorney’'s fees under [ERI SA], rarely will a |osing
party in an action such as this be entitled to fees.”)(footnote

omtted), cert. denied, 464 U S. 829 (1983); Keffer v. G gna

Corp., 1990 W. 97759, *4 (E.D. Pa. July 9, 1990) (“[prevailing
party] status is not required for recovery of attorney’'s fees

under 8 1132(g)(1)”); Walling v. Brady, 1997 W. 678173, *1-*2 (D

Del. Oct. 23, 1997)(in the absence of binding precedent to the
contrary, the court assuned w thout deciding that a | osing party
may recover attorney’'s fees under ERI SA). The observations of
t hese courts are all dicta, however, because in all of the cases
the court denied attorney’s fees to the non-prevailing party.

The Court of Appeals for the Third G rcuit has not yet
consi dered whether 8§ 502(g)(1) applies to a non-prevailing party,
but has articulated the follow ng factors that a court nust
consider in deciding any award of attorney’'s fees:

(1) the offending parties' relative culpability or bad

faith;
(2) the relative ability of the offending parties to
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satisfy an award of attorneys' fees;

(3) the deterrent effect of an award of attorneys' fees
agai nst the offending parties;

(4) the benefit conferred on nmenbers of the pension
pl an as a whol e; and

(5) the relative nerits of the parties' position.

McPherson v. Enployees' Pension Plan, 33 F.3d 253, 254 (3d Gir.

1994) (citation omtted); see Ellison v. Shenango Inc. Pension

Bd., 956 F.2d 1268, 1274 (3d G r. 1992)(applying factors to
awards of attorney’s fees under ERI SA)

An anal ysis of these factors convinces the court that an
award of attorney’s fees is not appropriate. Geen Spring is the
nore cul pable party; it is not clear fromthe pl eadi ngs whet her
Green Spring acted in bad faith, but it was clearly cul pable to
deny benefits erroneously to a distraught nother seeking an
energency psychiatric referral for her son. Geen Spring is also
better able to bear the cost of this litigation. It is possible,
t hough specul ative, that an award of attorney’s fees would deter
Green Spring fromsimlar negligence in the future; any resulting
deterrence would certainly confer a benefit to other plan
menbers. However, the final factor, the relative nerit of the
parties’ positions, weighs heavily in favor of G een Spring.

Huss’ ERI SA claim once articul ated, was clearly forecl osed by

the Suprene’s Court decision in Massachusetts Miutual Life Ins.

Co. v. Russell, 473 U S. 134, 144 (1985). Geen Spring has now

successfully nmoved for dism ssal against Huss on three separate

occasions; an award of attorney’'s fees to Huss is not



appropri ate. 2
CONCLUSI ON

Huss’ newl y anmended conpl aint purports to state a claim
under ERI SA for the value of benefits to which her deceased son
woul d have been entitled had he survived. Section 502 of ERI SA
provi des a cause of action for benefits inproperly denied, but
only danmages incurred nmay be awarded; Huss has not denonstrated
that she has incurred any nedi cal expenses or other nonetary
damages on her son’s behalf. Huss has certainly suffered a
tremendous loss in the untinely death of her son, but that is a
type of loss to which the enforcenent provisions of ERI SA are
sinply not directed. Huss has failed to state a cl ai munder 29
US C 8 1132 for which relief can be granted; her conplaint wll
be dism ssed. Huss’ request for an award of attorney’' s fees wll
be deni ed.

An appropriate order foll ows.

Wt hout seeking | eave of court, Green Spring filed a reply
brief in support of its notion to dismss in which it suggested
for the first time that the court grant attorney’s fees to G een
Spring. Geen Spring is the prevailing party, but the factors
governing ERI SA attorney’s fees awards do not justify any award
of fees to Geen Spring: Geen Spring acted cul pably and ot her
potential ERISA claimants should not be deterred from seeking
redress by the award of attorney’ s fees to defendant.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DORI S HUSS, Adnministratrix : ClVIL ACTI ON
V.
GREEN SPRI NG HEALTH SERVI CES, | NC. NO. 98- 6055
ORDER

AND NOWt his 30th day of June, 1999, upon consideration of
Defendant’s Motion to Dismss, Plaintiff’s Response in
Qpposition, Defendant’s Reply, and in accordance with the
attached Menorandum it is ORDERED that:

1. Defendant’s Mdtion to disnmiss is GRANTED. Plaintiff’'s
conplaint is DI SM SSED.

2. Plaintiff’'s request for attorney’'s fees is DEN ED.

3. Defendant’s request for attorney’ s fees is DEN ED.

Norma L. Shapiro, S.J.



