IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Steven Harrison Smth : ClVIL ACTI ON
V. :
Social Security Adm nistration : NO. 97- CV- 3406

VEMORANDUM AND ORDER

Joyner, J. June , 1999

This is a civil action brought by Plaintiff, Steven Harrison
Smth (“Smth”) agai nst Defendant Social Security Adm nistration
(“SSA"). Before the Court is SSA's notion to dism ss the
plaintiff’s Conplaint pursuant to Federal Rules 12(b)(1) and/or
12(b)(6) of G vil Procedure. For the follow ng reasons, the
12(b) (1) notion shall be granted, and the conplaint is dismssed

Wi t hout prejudice.

Fact ual Backagr ound

Smth's clains arise out of SSA's decision to deny his
social security disability benefits. Smth filed his conpl aint
on May 19, 1997. It states that Smth needs a | awer to commence
proceedi ngs agai nst SSA. On a cases managenent track designation
form Smth apparently circled and checked the Social Security
sl ot which includes cases requesting review of a decision of the
Secretary of Health and Human Services to deny Plaintiff social
security benefits. On Decenber 8, 1997, Plaintiff filed an

amendnent to his conplaint. Plaintiff alleged that he did not



receive until Decenber 5, 1997 nunerous letters fromthe Bureau
of Disability Determ nation notifying himof his required nedica
exam nati on on Novenber 6, 1997. These letters, dated Cctober

17, October 18, Cctober 30, Novenber 20, and Novenber 27, 1997,
informPlaintiff that his failure to provide the required nedica
evi dence docunenting his inpairnment and his subsequent failure to
appear at the appointed nedical exam nation may result in the

denial of his claim

Di scussi on

Rul e 12(b) (1) Standard

Di sm ssal is proper under Rule 12(b)(1) only when the claim
“appears to be inmaterial and made solely for the purpose of
obtaining jurisdiction or is wholly insubstantial or frivolous...
When subject matter jurisdiction is challenged under Rule
12(b) (1), the plaintiff nust bear the burden of persuasion.”

Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1408-09

(3rd Gir. 1991). See also Oneida Indian Nation v. County of

Oneida, 414 U. S. 661, 666, 94 S.Ct. 772, 776, 39 L.Ed.2d 73
(1974) .

Wen a party attacks the factual allegations of
jurisdiction, the courts are not limted in their reviewto the

all egations of the conplaint. Sitkoff v. BMNVof North Anerica,

Inc., 846 F. Supp. 380, 383 (E.D.Pa. 1994) citing More’'s Federal

Practice (Second Ed.) at 12.07[2.-1]. Any evidence may be
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reviewed and any factual disputes resolved regarding the
allegations giving rise to jurisdiction as it is for the Court to
resolve all factual disputes involving the existence of
jurisdiction. [d. at 383. 1In contrast, if the attack to
jurisdiction is facial, that is, the allegations of jurisdiction
stated in the conplaint, the factual allegations of the conplaint
are presuned to be true and the conplaint is reviewed to ensure
that each el enment necessary for jurisdiction is present. 1d. at
note 1. If jurisdiction is based on a federal question, the

pl eader claimng federal jurisdiction sinply nust show that the

federal claimis not frivol ous. Radeschi v. Commonweal th of

Pennsyl vani a, 846 F. Supp. 416, 419 (WD. Pa. 1993), citing

Bart hol omew v. Librandi, 737 F. Supp. 32 (E.D. Pa.), aff’'d 919 F. 2d

133 (3rd Gr. 1990). Only if it appears to a certainty that the
pl eader will not be able to assert a col orable cl aimof subject

matter jurisdiction may the conplaint be di sm ssed. Kronmul | er

v. West End Fire Co. No.3, 123 F.R D. 170, 172 (E.D. Pa. 1988);

see also Mortensen v. First Federal Savings and Loan Associ ation,

549 F.2d 884, 891 (3rd Gr. 1977).

1. Exhaustion of Adm nistrative Renedies

SSA's notion to dismss invokes 42 U.S.C. 8§ 405(g), the
federal statute authorizing the judicial review of decisions by
the Social Security Adm nistration. Section 405(g) provides, in
rel evant part:

Any individual, after any final decision of the
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Comm ssioner of Social Security nade after a hearing to
whi ch he was a party, irrespective of the anobunt in
controversy, nmay obtain a review of such decision by a
civil action comrenced within sixty days after the

mai ling to himof such decision or within such further
time as the Comm ssioner of Social Security may all ow.

Thus, the jurisdictional prerequisite to obtain judicial
review under this provision is the exhaustion of al

adm ni strative renedi es avail abl e under the Social Security Act.

Mat hews v. Eldridge, 424 U S 319, 327, 96 S.Ct. 893, 899

(1976); Califano v. Sanders, 430 U. S. 99, 108, 97 S.C. 980, 986

(1977); G anberg v. Bowen, 716 F. Supp. 874, 877 (WD. Pa. 1989);

Sebrell v. Apfel, No. CV A 98-516, 1998 W. 614719 (E.D. Pa. Sep
10, 1998).

Smth apparently seeks review of a decision denying him
soci al security benefits. The Conplaint and the Anendnent to the
Conplaint fail to indicate whether Smth exhausted his
administrative remedies. W are nmindful that the pro se
plaintiff’s pleading nust be construed liberally by the Court, as
pro se plaintiffs are not held to as high a standard as litigants

wWith representation. Jones v. Omi Bank, No. CV. 98-2223, W

761869 (E.D. Pa. Cct. 29, 1998)(citing Haines v. Kerner, 404 U. S,

'Under the Code of Federal Regulations, Plaintiff is allowed
the opportunity for reconsideration of the initial determ nation
of his claim 20 C.F.R 404.909, 404.920. If Plaintiff is not
satisfied with the reconsideration of his claim he nay request a
hearing before an Adm nistrative Law Judge, whose decision is
bi ndi ng unl ess one of the parties seeks a review of the decision
by the Appeals Council. Only upon either the allowance or deni al
of the request to the Appeals Council for reviewis Plaintiff
able to seek redress in a judicial forum 20 C. F.R 404. 955,

404. 981.



519, 520, 92 S.C. 594 (1972)). However, a pro se plaintiff
filing a conplaint nmust still plead the essential elenents of his
claimand is not excused fromconformng to the standard rul es of

civil procedure. 1d. (citing McNeil v. United States, 508 U. S.

106, 113, 113 S. Ct. 1980 (1993)). In the case at hand, Smth’s
status as a pro se plaintiff does not exenpt himfromthe
requi renent of exhaustion of his admnistrative renedies prior to
the opportunity for judicial review.

For the reasons stated above, Defendant’s notion to dism ss

Plaintiff's conplaint will be granted.

Concl usi on

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

Steven Harrison Smth ; CIVIL ACTI ON
V. :
Social Security Adm nistration : NO. 97- CV- 3406
ORDER
AND NOW this day of June, 1999, upon

consi deration of the Mdtion of Defendant Social Security
Adm nistration to Dismss Plaintiff’'s Conplaint and for the
reasons set forth in the preceding Menorandum it is hereby
ORDERED that the Mdtion is GRANTED. Plaintiff’s Conplaint
DI SM SSED wi t hout prej udice.

BY THE COURT:

J. CURTIS JOYNER,

J.



