IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES M LLER : CIVIL ACTI ON
V.

STANLEY HOFFMAN, M D. and :
DONNA HALE : NO 97-7987

VEMORANDUM AND ORDER

HUTTON, J. June 21, 1999

Presently before this Court are the Plaintiff James
MIller's Mtion in Limne (Docket No. 72) and the Answer of
Def endant Stanl ey Hof fman, M D. (Docket No. 77). For the reasons

stated below, the Plaintiff's Mtion is GRANTED.

| . BACKGROUND

This is a civil rights case in which Plaintiff, Janes
MIller (“MIller” or “Plaintiff”), has brought clainms pursuant to 42
US C § 1983 alleging deliberate indifference to his serious
medi cal needs. Mller, an inmate at G aterford State Correctional
Institution (“Gaterford’), alleges that defendants Stanley
Hof frman, M D. (“Hoffman” or “Defendant”) and Donna Hale (“Hale”)
were deliberately indifferent to his serious nedical needs in
violation of his constitutional right under the Ei ghth Arendnent to
be free from cruel and unusual punishnent. MIller also alleges
that Hoffman’s treatnment deviated from the accepted standard of

nmedi cal care and constituted nmedical mal practice. The Court has



entered summary judgnent in favor of Defendant Hale. Thus,
Mller's clains against Hoffman are all that remain.

Hof f man has indicated that he wishes to introduce into
evidence at trial several convictions of Mller. Speci fically,
Hof fman intends to introduce evidence of MIler’ s convictions of
crim nal conspiracy, aggravated assault, possession of a controlled
substance, and resisting arrest. These convictions occurred
between 1987 and 1990. On January 26, 1999, the Plaintiff filed
the instant Motion in Limne noving the Court to preclude all
evidence regarding his prior crimnal record. Defendant Hoffman
filed an Answer to Plaintiff’s Mdtion in Limne on February 18,

1999.

1. DI SCUSSI ON

The Plaintiff has filed a notion in limne to preclude
the Defendant from introducing his prior convictions for
i npeachnment purposes. The Plaintiff has objected to the adm ssion

of his prior convictions and has argued, inter alia, that the

convictions are either overly prejudicial or are not crinen falsi.

Accordingly, the Plaintiff argues that his prior convictions are
not adm ssible under either Rule 609(a)(1) or 609(a)(2) of the
Federal Rul es of Evidence. In response, Defendant Hoffman argues
that the Plaintiff’s convictions are all adm ssible under Federal
Rul e of Evidence 609(a)(1). The Defendant does not argue that the

convictions are adm ssible wunder Federal Rule of Evidence
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609(a)(2), apparently concedi ng that none of the convictions can be

classified as crinen falsi.\?

A. Prior Convictions

1. Standard
Federal Rule of Evidence 609 states in pertinent part:

(a) General Rule. For the purpose of attacking the
credibility of a witness, (1) evidence that a w tness
ot her than an accused has been convicted of a crine shal
be admtted, subject to Rule 403, if the crinme was
puni shabl e by death or inprisonnment in excess of one year
under the | aw under which the w tness was convicted,....

(b) Tinme imt. Evidence of a conviction under this
rule is not adm ssible if a period of nore than ten years
has el apsed since the date of the conviction or of the
rel ease of the witness fromthe confinenent inposed for
t hat conviction, whichever is the |ater date, unless the
court determnes, in the interests of justice, that the
probative value of the conviction supported by specific
facts and circunstances substantially outweighs its
prejudicial effect.

Fed. R Evid. 609. The burden of denonstrating the conviction
survives the relevant test inposed by Rule 609 is on the party

seeking to introduce the conviction. See, e.qg., United States v.

Cunni ngham 638 F.2d 696, 698 (4th GCr. 1981); United States v.

Hender shot, 614 F.2d 648, 652-53 (9th G r.1980); United States v.

Mahone, 537 F.2d 922, 929 (7th Cr.), cert. denied, 429 U S. 1025,

97 S.Ct. 646, 50 L.Ed.2d 627 (1976).

Yt the prior conviction was for a crine involving "di shonesty or
false statement,” then this Court is required to adnmt such evidence. Fed. R
Evid. 609(a)(2); see also United States v. Wng, 703 F.2d 65, 67 (3d Gir.
1983) (recognizing that trial courts have no discretion to exclude evidence of
crinen falsi convictions).




Courts used to be divided on how Rule 609 applied to
civil wtnesses. In 1989, the Suprenme Court addressed this
anbiguity and held courts |acked discretion regarding whether to

admt prior convictions against civil wtnesses. Green v. Bock

Laundry Machi ne Co., 490 U. S. 504, 524, 109 S.Ct. 1981, 104 L.Ed. 2d

557 (1989). However, the Green Court called for an anendment to
the Rule, id., and Congress responded. 1In 1990, Congress anended
609(a) to clarify that prior convictions of all wtnesses other
than crim nal defendants, if punishable by death of inprisonnent in
excess of one year and not invol ving di shonesty or fal se statenent,
shall be admtted subject to Rule 403. See Fed. R Evid. 609
advi sory committee's notes; Weinstein & Berger, 4 WEINSTEIN S
FEDERAL EVI DENCE at § 09.04[3] [a], § 09App. 03[ ?2].

Under Federal Rule of Evidence 403, relevant "evidence
may be excluded if its probative value is substantially outwei ghed
by the danger of unfair prejudice, confusion of the issues, or
m sleading the jury.""\? Rule 403 does not act to exclude any
evidence that may be prejudicial, but only evidence the prejudice
fromwhi ch substantively outweighs its probative value. Prejudice

wthin the neaning of Rule 403 involves identifying a specia

’Federal Rule of Civil Procedure 403 states in full that:
Al t hough rel evant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prej udi ce, confusion of the issues, or misleading the jury, or by
consi derations of undue delay, waste of tine, or needl ess
presentation of curul ative evidence.

Fed. R Evid. 4083.



damage which the law finds inpermssible.” Charles E. Wagner
Federal Rules of Evidence Case Law Commentary, 145 (1996-97)
(footnotes omtted).

In civil cases, courts have generally considered four
factors when bal ancing probative weight and prejudicial effect
under 609(a)(1): 1) the nature (i.e., inpeachnent value) of the
prior conviction; 2) the age of the conviction; 3) the inportance
of credibility to the underlying claim and 4) the potential for

prejudice fromadmtting the convictions. See, e.qg., Tabron v. Lt.

Grace, 898 F. Supp. 293, 295 (MD. Pa. 1995); Pettijohn v.

Wisi ni ch, 705 F. Supp. 259, 260 (E.D.Pa. 1989); see also Governnent

of Virgin Islands v. Bedford, 671 F.2d 758, 761 n. 4 (3rd Gr.

1982) (applying standard in crimnal context). The first three
factors illumnate the inquiry into the probative value of the
convi ctions. Tabron, 898 F. Supp. at 295. Once the probative
val ue has been determned, it nust be weighed against the fourth
factor, the potential that the convictions will prejudice the jury

against the Plaintiff. 1d.

2. Analysis

a. Nature of the Prior Convictions

Evi dence of Plaintiff’s crimnal convictionsis of little
probative value, if any. First, as noted above, none of the prior
convictions involved crines of dishonesty or falsity. Second, the

nature of MIller’s convictions provides no insight into Mller’s
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propensity to testify truthfully. This Court has held that
“[e]vidence of a prior drug convictionis only mnimally probative

of a witness' character for truthfulness, if at all.” Dover-Hynon

v. Southland Corp., G v.A No.91-1246, 1993 W 419705, *6 (E. D. Pa.

Sep. 27, 1993) (Hutton, J.). See id. (finding that any rel evance
for inpeachnment purposes of evidence of prior drug conviction to
the plaintiff's Survival Act claim would be substantially
out wei ghed by the risk of unfair prejudice and confusion of the
i ssues).

Courts have found that crines involving physical
vi ol ence, such as assault, inciting a riot and/or resisting arrest
are not significantly associated wth veracity. See, e.q.,

Robi nson v. denbns, Cv.A No.96-405, 1998 W. 151285, *3 (D. Del.

Mar. 24, 1998) (prior convictions of assault and di sorderly conduct
have little, if any, probative value of truthfulness); United

States v. Castor, 937 F.2d 293, 294 (7th Cr.1991) (holding that

al though a conviction for battery was adm ssible under Rule
609(a) (1), the inpeachnent value of this felony, which was

unrelated to truthful ness, was limted); United States v. Jackson,

627 F.2d 1198, 12010 (D.C.Gr. 1980) (holding that mansl aughter
ranked conparatively lowon the scale of veracity-related crines).

Cf. United States v. Colletti, 984 F.2d 1339, 1343 (3d G r.1992)

(hol di ng i npeachnent val ue of offense "akin to disorderly conduct™



is "virtually non-existent").\® The first factor--the nature of
the conviction-- therefore, favors precluding evidence of

Plaintiff’s prior convictions.

b. Age of the Convictions

Three of MIller’s convictions occurred in January of
1988--nore than ten (10) years ago. Ml er concedes, however, that
his convictions do not cone within the confines of Rule 609(b).
Al t hough t hese convictions are not barred by Rule 609(b), the fact
that 10 years has passed wei ghs heavily against adm ttance. Even
the nost recent of MIller’s convictions occurred in May of 1990--
al nost nine years ago. Accordingly, the significant age of these

convictions argues against admi ssibility. See Robinson, 1998 W

151285, at *3 (hol ding that although age of convictions dimnishes
its probative value as to veracity, it does not limt its
prejudicial effect). This factor, therefore, strongly supports not

admtting the prior convictions to inpeach Mller’'s credibility.

c. I mportance of Credibility

The third factor, dealing with the inportance of the
Plaintiff’s testinony, weighs against admssibility. Mller wll
testify to explain the treatnent he received for his injured el bow

Mller's testimony will dispute Hoffrman’s argunents regarding the

*The only other crinme for which MIler has been convicted is
crimnal conspiracy. This crine is not associated with veracity and provi des
no insight into MIller’s propensity for truthful ness.
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alleged maltreatnent to Mller’'s injured el bow. Mller wll
testify as to the pain he suffered as a result of Hoffman's
conduct. There is no other neans capable to i ntroduce t he evi dence

to be offered through his testinony. See generally Jack Weinstein

& Margaret Berger, 4 Winstein's Federal Evidence S 609.0
4[2][a] [v] (Joseph McLaughlin ed., 2d ed.1997) (explaining that a
lack of other potential sources for the defendant's testinony
i ncreases the inportance of the testinony). Consequently, this

factor wei ghs against admssibility.

[11. CONCLUSI ON

Al three factors regarding the probative value of the
convictions strongly weigh against admi ssibility. Evi dence of
MIler’ s crimnal convictions is highly prejudicial to his case,
whi ch hinges on his testinony. As such, all evidence of those
convi ctions nust be excluded for inpeachnment purposes based on the
risk of unfair prejudice and confusion of the issues under Rule
403.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JAMES M LLER : CIVIL ACTI ON
V.
STANLEY HOFFMAN, M D. and :
DONNA HALE : NO 97-7987

ORDER

AND NOW this 21st day of June, 1999, upon
consideration of the Plaintiff James MIller’s Mtion in Limne
(Docket No. 72) and the Answer of Defendant Stanley Hoffrman, M D
(Docket No. 77), I T 1S HEREBY ORDERED that the Plaintiff’s Mtion
i s GRANTED.

| T1S FURTHER ORDERED t hat t he Def endant St anl ey Hof f man,
M D. SHALL BE PRECLUDED from offering evidence of the crimna

record of Plaintiff James MIler for inpeachnent purposes.

BY THE COURT:

HERBERT J. HUTTON, J.



