IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES HENSLEY, JR , & : CIVIL ACTI ON
CHARLES HENSLEY, SR, & :
BARBARA HENSLEY, h/w

V.

NATI ONW DE MUTUAL | NSURANCE CO. : NO. 98- 6680

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. June 14, 1999

Plaintiffs Charles Hensley, Jr., Charles Hensley, Sr., and
Barbara Hensley, filed this action against their insurer,
def endant Nati onwi de Mutual |nsurance Conpany (“Nationw de”);
def endant has noved to dismss certain counts of the conplaint.
For the reasons set forth below, the notion to dismss wll be
granted in part and denied in part; plaintiffs will be given

| eave to anmend their conplaint.

FACTS
On May 2, 1997, plaintiffs obtained from Nati onwi de an
i nsurance binder for the notorcycle owned by Charl es Hensl ey,
Sr., and operated by Charles Hensley, Jr. This policy was added
to other policies held by plaintiffs, and the policies were
“stacked.” Nationw de represented that the binder was
i mredi ately effective

On June 8, 1997, Charles Hensley, Jr., sustained serious



injuries while riding the notorcycle. Wen plaintiffs attenpted
to collect on the insurance policy, Nationw de refused paynent
and accused Barbara Hensl ey of obtaining the binder by abusing
her position as a Nationw de enpl oyee. Nationw de al so accused
Ms. Hensley of illegally gaining access to its office and
commtting fraud in acquiring the policy. Such accusations were
made to attorneys and investigators during Nationw de’s
i nvestigation of the accident and particularly in a letter dated
Oct ober 27, 1997.

On Decenber 23, 1998, plaintiffs filed this action alleging:
1) Violation of the Unfair Trade Practices and Consuner
Protection Law, 2) Insurer bad faith; 3) Negligent
m srepresentation; 4) Fraudul ent m srepresentation; 5) Breach of
contract; 6) Libel; 6) [sic] Slander per se. Defendant noves to

di sm ss Count 1, Count 6 - Libel, and Count 6 - Sl ander.

DI SCUSS| ON

St andard of Revi ew

In considering a notion to dism ss under Rule 12(b)(6), the
court “nmust take all the well pleaded allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and detern ne whether, under any reasonabl e readi ng of
the pleadings, the plaintiff may be entitled to relief.” Col burn

v. Upper Darby Township, 838 F.2d 663, 665 (3d Cr. 1988), cert.




denied, 489 U S. 1065 (1989); see Rocks v. Gty of Phil adel phia,
868 F.2d 644, 645 (3d Cr. 1989). The court nust decide whet her
“relief could be granted on any set of facts which could be

proved.” Ransomyv. Mrrazzo, 848 F.2d 398, 401 (3d GCr. 1988).

A notion to dismss may be granted only if the court finds the
plaintiffs can prove no set of facts in support of their claim

which would entitle themto relief. See Conley v. G bson, 355

U 'S 41, 45 (1957).

1. Unfair Trade Practices and Consumer Protection Law

To assert a claimunder the Pennsylvania Unfair Trade
Practices and Consuner Protection Law (“UTPCPL”), 73 Pa. Con
Stat. Ann. 8§ 201-1 - 201-9.3, plaintiffs nust all ege m sfeasance

on the part of defendant, not nere nonfeasance. See Horowtz v.

Federal Kenper Life Assurance Co., 57 F.3d 300, 307 (3d Gr.

1995); Gordon v. Pennsylvania Blue Shield, 548 A 2d 600, 604 (Pa.

Super. Ct. 1988). Mere failure to pay an insurance policy is not
acti onabl e.

In their conplaint, plaintiffs assert, inter alia, that

def endant acted affirmatively in violation of the UTPCPL when it:
(1) represented the insurance binder was effective i medi ately
(Conpl. at § 12); (2) inproperly attenpted to obtain a post-

acci dent stacking rights waiver (Conpl. at f 16); and (3)

comm tted additional m scell aneous affirnmati ve acts of



m srepresentation and fal se advertising (Conpl. at § 46).

VWhile plaintiffs may ultimately prove unable to produce
evi dence to support these allegations, the conplaint pleads
m sf easance sufficient to withstand a notion to dismss. See 73
Pa. Con. Stat. Ann. 8 201-2(4)(definition of “unfair or deceptive
practices or acts” includes m srepresentations and fal se

advertisenent); Schroeder v. Acceleration Life Ins. Co. of Pa.,

972 F.2d 41, 46 (3d Gr. 1992)(prom ses, calculations, and

premature termnation are acts of m sfeasance); Parasco v.

Pacific Indemity Co., 870 F. Supp. 644, 648 (E D. Pa.

1994) (al | egati ons of inproper performance of contract, including
unfair post-accident investigation, wthstands a notion to

dismss); Henry v. State Farmlns. Co., 788 F. Supp. 241, 246

(E.D. Pa. 1992)(m srepresentations regardi ng coverage and
m sapplication of benefits standard fall within the purview of

t he UTPCPL).

I11. Elements of Libel and Sl ander Per Se

Def amati on i ncludes both |ibel and slander. See Restatenment
(Second) of Torts 8 568 (1977). Libel is usually in printed or
ot her physical form slander is usually in the formof oral
statenments. See id.

The el ements of a defamation action are: (1) defamatory

comuni cation; (2) publication by the defendant; (3) application



to the plaintiff; (4) understanding by the recipient of its
def amat ory nmeani ng; (5) understanding by the recipient it is
intended to be applied to the plaintiff; (6) special harm
resulting to plaintiff frompublication; and (7) abuse of a
conditionally privileged occasion. 42 Pa. Con. Stat. Ann. 8§
8343(a).

The conplaint alleges that: (1) defendant fal sely accused
plaintiffs of fraudulently and illegally obtaining the insurance
bi nder; (Conpl. at Y 78-80, 86-88); (2) defendant published
these statenents to third parties, including attorneys and
i nvestigators (Conpl. at T 33, 81, 89); and (3) the statenents

referred to plaintiffs (see, e.qg., Conpl. at Y 78, 83, 87, 91).

Plaintiffs conplaint pleads the first three elenents of both
i bel and sl ander.?

In determ ning whether the fourth elenent is net, “[t]he
test is the effect [the statenent] is fairly calculated to
produce, the inpression it would naturally engender, in the m nds
of the average persons anong whomit is intended to circulate.”

Corabi v. Curtis Pub. Conpany, 273 A 2d 899, 907 (Pa. 1971). The

' The conplaint is unclear whether defendants nmade
defamatory statenents against all of the plaintiffs, as it
enphasi zes the defendant’s statenents regardi ng Barbara Hensley’'s
enpl oyment with defendant. Plaintiffs may be all egi ng def endant
accused them of acting in concert to obtain the binder through
burglary, trespass, and forgery. |If the plaintiffs decide to
amend their conplaint, such allegations should be stated nore
clearly.



conplaint alleges that the statenents accused plaintiffs of
fraudul ently obtaining the insurance binder by crimnal neans.
(Compl . at |1 78-79, 86-87). These statenents could be

consi dered defamatory by recipients of the information.

Since plaintiffs allege defendant’s statenents specifically
accused them of acting fraudulently and/or crimnally, recipients
coul d understand that defendant’s statenents applied to
plaintiffs. (Conpl. at Y 78, 83, 87, 91). The fifth elenent is
satisfied.

A person asserting a slander claimnmust plead special
damages unless the claimis for slander per se, in which case a
plaintiff need not satisfy the sixth elenent under 42 Pa. Con.

Stat. Ann. 8 8343(a). See Cenente v. Espinosa, 749 F. Supp.

672, 677 (E.D. Pa. 1990). Slander per se falsely accuses
plaintiff of: “(1) crimnal offense, (2) |oathsone disease, (3)
busi ness m sconduct, or (4) serious sexual m sconduct.” |d.
Plaintiffs have all eged sl ander per se because the statenents
conpl ai ned of accuse them of commtting the crines burglary,
trespass, and forgery. (Conpl. at § 79, 87.)

Plaintiffs have no burden to plead abuse of a privil eged
occasi on unl ess defendant asserts the existence of a privil eged
occasion as an affirmati ve defense. See 42 Pa. Con. Stat. Ann. §

8343(b); see also Oneida v. The Tribune-Review Pub. Co., 599 A 2d

230, 235 (Pa. Super. Ct. 1991).



V. Statute of Limtations

The statutory period within which a claimfor |ibel or
sl ander may be filed is one year. 42 Pa. Con. Stat. Ann. 8§
5523(1). This action was filed Decenber 23, 1998. The conpl ai nt
al | eges def endant nmade defamatory statenents in a letter dated
Cctober 27, 1997, and during the investigation of plaintiffs’
i nsurance claim (Conpl. at Y 22-24, 31, 33.) The conpl aint
does not specify any other dates on which defamatory statenents
were made. Any defamatory statenents nade before Decenber 23,
1997, including statenents nade in the |etter dated Cctober 27,
1997, are not actionable. Plaintiffs will be given the
opportunity to anend the conplaint to set forth with
particularity any defamatory statenents not barred by the statute

of limtations.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES HENSLEY, JR , & : CIVIL ACTI ON
CHARLES HENSLEY, SR, & :
BARBARA HENSLEY, h/w

V.

NATI ONW DE MUTUAL | NSURANCE CO. : NO. 98- 6680
ORDER

AND NOW this 14th day of June, 1999, upon consi deration of
defendant’s notion to dism ss three counts of plaintiffs’
conplaint, plaintiffs’ response, and in accordance with the
attached Menorandum it is hereby ORDERED that:

1. Defendant’s notion to dism ss is GRANTED | N PART and
DENI ED | N PART:

a. The notion to dismss Count | is DEN ED w t hout
prejudice to a notion for summary judgnent at the conclusion of
di scovery.

b. The nmotion to dism ss Count 6 - Libel and Count 6
- Slander is GRANTED with leave to file an anmended conpl ai nt on
or before June 28, 1999.

2. Def endant shall answer the original or anended
conplaint, if one is filed, on or before July 16, 1999.

Shapiro, S.J.



