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LePage’ s I ncorporated and LePage's Managenent Conpany
(“LePage’s”) brought this action agai nst M nnesota M ning and
Manuf act uri ng Conpany (“3M), alleging that 3M engaged and is
engagi ng in a nunber of anticonpetitive practices in violation of
antitrust laws. 3Mhas filed a Motion for Sunmary Judgnent. For

reasons that follow, the Mdtion will be denied.



| . LEPAGE' S STATEMENT OF CLAI Ms: '

The followng is taken from LePage's Statenent of C ains:

For over sixty years, 3M has enjoyed a nonopoly in the
mar ket for invisible and transparent tape for honme and office use
inthe United States. Until recently, there were three major
suppliers in the market: 3M LePage's, and Tesa Tuck, Inc.
(“Tesa”). After this lawsuit was filed, Tesa withdrew fromthe
mar ket, |eaving only 3M and LePage's. 3M has a market share of
over 90% nmaking it a nonopolist, which 3M concedes for purposes
of this Motion.

For decades, LePage's has marketed its own brand of tape and
ot her products, including its well-known children's glue. 3M has
mar keted its prem um Scotch brand tape and a second tier tape,

Hi ghl and brand, as well as a host of other products that LePage's
does not make. Starting in the early 1980's, LePage's devel oped
private | abel tape prograns. LePage's private |abel tapes sold

at prices well below the price of 3Ms Scotch tape, and LePage's

private | abel tape business began to erode 3M s nonopoly. From

The Court directed LePage's to file a Statenent of O ains
in response to 3Ms repeated representations that it could not
understand the nature of LePage's antitrust clains against it.
3M's Mdtion for Summary Judgnent is directed primarily to
LePage's Statenent of Clains and its supporting evidence, and the
information in this section is taken from LePage's Statenent of
Clainms. Before LePage's filed its Statenent of Cains, the
clainms in the Amended Conplaint were set out in this Court's
Opi nion on Defendant's Mdtion to Dismss. See LePage's Inc. V.
3M No. 97-3983, 1997 W. 734005 (E.D. Pa. Nov. 14, 1997).
LePage's later filed a Second Anended Conpl ai nt nam ng an
additional Plaintiff, LePage's Managenent Conpany. The clains in
t he Second Anended Conplaint are not materially different from
those in the Amended Conpl ai nt.




1982 to 1992, LePage's tape business had a conmpound annual growth
rate of 11.8% its sales increased from$12 million to $37.2
mllion, and its market share grew to nearly 12% 3M s narket
share declined, but it maintained its nonopoly. Until 1992, 3M
did not attenpt to conpete in the private | abel segnent of the
mar ket .

O fice “superstore” chains such as Ofice Depot, Ofice Mx,
and Staples, which developed in the 1980's and 90's, were in a
position to use private | abel tape that would conpete with 3Ms
Scotch tape, and they did so. 3M perceived LePage's own brand,
and especially LePage's private | abel brands, as a threat to 3Ms
nmonopoly and to the high profits that Scotch tape generated.

Faced with this threat, 3Mset out to protect the dom nance
in the market of Scotch tape by crippling its conpetitors and
[imting the ability of consuners to buy tape other than Scotch
tape. It did this in three ways: (1) by creating “bundl ed
rebate” prograns whi ch di scouraged conpetition on the nerits; (2)
by offering its custoners direct financial incentives for
exclusivity; and (3) by stifling the growh of private |abel and
second tier brand sales of transparent tape. LePage's contends
that, to a large extent, 3M has succeeded.

In response, 3M asserts that the practices of which LePage's

conplains were not only lawful, they were proconpetitive.

1. LEGAL STANDARD



Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law" Fed. R Cv. P. 56(c).
An issue is "genuine" if there is sufficient evidence with which
a reasonable jury could find for the non-noving party. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505, 2510

(1986). A factual dispute is "material" if it mght affect the
outcone of the case. ld.

A party seeking sunmmary judgnment always bears the initial
responsibility of informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateri al

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. C.

2548, 2552 (1986). \Were the non-noving party bears the burden
of proof on a particular issue at trial, the novant's initial
Cel ot ex burden can be net sinply by "pointing out to the district
court that there is an absence of evidence to support the non-
movi ng party's case." 1d. at 325, 106 S. C. at 2554. After the
moving party has nmet its initial burden, “the adverse party’s
response . . . must set forth specific facts showing that there
is a genuine issue for trial.” Fed. R Cv. P. 56(e). That is,

sumary judgnent is appropriate if the non-noving party fails to



rebut by making a factual showing "sufficient to establish an
el enent essential to that party's case, and on which that party

w || bear the burden of proof at trial." Celotex Corp. V.

Catrett, 477 U.S. at 322, 106 S. C. at 2552. Under Rule 56, the
Court nust view the evidence presented on the notion in the |ight

nost favorable to the opposing party. Anderson v. Liberty Lobby,

Inc., 477 U S. at 255, 106 S. C. at 2513 (“The evidence of the
non-novant is to be believed, and all justifiable inferences are
to be drawn in [the non-novant’s] favor.”). “[I]f the opponent

[ of sunmary judgnment] has exceeded the 'nere scintilla' [of

evi dence] threshold and has offered a genuine issue of nmateri al
fact, then the court cannot credit the novant's version of events
agai nst the opponent, even if the quantity of the novant's

evi dence far outweighs that of its opponent.” Big Apple BWV

Inc. v. BMVNof North Anerica, Inc., 974 F.2d 1358, 1363 (3d Gr.

1992) .

[11. DI SCUSSI ON

LePage's alleges unlawful restraint of trade in violation of
8§ 1 of the Sherman Antitrust Act (“Sherman Act”), 15 US CA 8§81
(West 1997); anticonpetitive exclusive dealing in violation of 8§
3 of the Cayton Antitrust Act (“Clayton Act”), 15 U S.C A 8§ 14

(West 1997); and nonopolization and attenpted nonopolization in



violation of 8 2 of the Sherman Act, 15 U.S.C. A § 2 (West
1997).°2

Section 1 of the Sherman Act is entitled, "Trusts, etc., in
restraint of trade illegal,” and it provides in pertinent part:
“Every contract, conbination in the formof trust or otherw se,
or conspiracy, in restraint of trade or conmerce anong the
several States, or with foreign nations, is declared to be
illegal.” 15 U S.C A 8 1. In order to present a valid claim
under 8 1, plaintiffs nust allege that "(1) the defendants
contracted, conbined or conspired anong each other, (2) the
conbi nati on or conspiracy produced anti-conpetitive effects
within the rel evant product and geographic markets; (3) the
obj ects of the conduct pursuant to that contract or conspiracy
were illegal; and (4) the plaintiffs were injured as a proxi mate

result of that conspiracy." Ildeal Dairy Farnms, Inc. v. John

Labatt, Ltd., 90 F.3d 737, 748 n.5 (3d Gr. 1996) (citation

omtted). LePage's alleges that, “[Db]ecause the 3M conduct at
issue in this case involved [unlawful] agreenents between 3M and

of fice supply retail ers and whol esal ers concerning the terns and

Plaintiff is authorized to bring this suit by Section 4 of
the Clayton Act, which provides: “. . . [Alny person who shall be
injured in his business or property by reason of anything
forbidden in the antitrust aws nmay sue therefor in any district
court of the United States in the district in which the defendant
resides or is found or has an agent, w thout respect to the
anount in controversy, and shall recover threefold the danages by
hi m sustai ned, and the cost of suit, including a reasonable
attorney's fee.” 14 U S.C A 8§ 14 (West 1997).
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condi ti ons under which 3M products were sold, 3Mis . . . liable

to LePage's under Section 1.”%® (Pl.'s St. Cainms at 51.)
Section 3 of the Clayton Act is entitled “Sale, etc., on

agreenment not to use goods of conpetitor,” and it provides:

It shall be unlawful for any person engaged in
commerce, in the course of such conmerce, to | ease or nake a
sale or contract for sale of goods, wares, nerchandi se,
machi nery, supplies, or other commodities, whether patented
or unpatented, for use, consunption, or resale within the
United States . . . or fix a price charged therefor, or
di scount from or rebate upon, such price, on the condition
agreement, or understanding that the | essee or purchaser
t hereof shall not use or deal in the goods, wares,
nmer chandi se, nmachinery, supplies, or other comodities of a
conpetitor or conpetitors of the lessor or seller, where the
effect of such | ease, sale, or contract for sale or such
condi tion, agreenent, or understanding nmay be to
substantially | essen conpetition or tend to create a
nmonopoly in any |ine of conmerce.

15 US. CA 8 14. LePage's alleges that “[t] he cash paynents,
bundl ed rebates and other incentives that 3M provided to
retailers and whol esalers in order to exclude LePage's and Tesa
fromcritical distribution channels also violated Section 3.”*
Section 2 of the Sherman Act is entitled, "Mnopolizing

trade a felony,” and it provides in pertinent part: “Every person

]t is not always clear which conduct LePage's clains
vi ol ates which section of the antitrust statutes; however, if the
evidence it presents with respect to any all eged conduct
satisfies the sunmary judgnent standard with respect to any
section at issue in this case, the claimunder that section wll
go forward.

“As this Court stated in witing on the Motion to Dismiss in
this case, 8 3 of the Cayton Act applies to a narrower range of
transactions than does 8 1 of the Sherman Act. Section 3
i ncl udes goods or commodities but not real property, adverti sing,
or services. However, both require agreenents or understandi ngs
bet ween t he defendant and others, and for purposes of this
Motion, the differences between 8 1 and 8 3 are not material .

v



who shal |l nonopolize, or attenpt to nonopolize, or conbine or
conspire with any other person or persons, to nonopolize any part
of the trade or commerce anong the several States, or with
foreign nations, shall be deenmed guilty of a felony."” 15
US CA 82 Plaintiff alleges both nonopolization and
attenpt ed nonopol i zation on the part of 3M

The of fense of nonopolization under 8 2 of the Sherman Act
has two elenents: “(1) the possession of nonopoly power in the
rel evant market and (2) the willful acquisition or maintenance of
t hat power as distinguished fromgrowh or devel opnent as a
consequence of superior product, business acunen, or historical

accident.” Eastman Kodak Co. v. Inmange Tech. Servs., Inc., 504

U S. 451, 481, 112 S. . 2072, 2089 (1992) (internal quotation
and citation omtted). Monopoly power is the ability to “control

prices or exclude conpetition.” United States v. E. 1. duPont de

Nemours & Co., 351 U.S. 377, 391 76 S. C. 994, 1005 (1956). The

United States Court of Appeals for the Third Grcuit (“Third

Circuit”) examnes these two factors conjunctively. See Bor ough

of Lansdale v. Philadelphia Elec. Co., 692 F.2d 307, 311 (3d Gr.

1982) (defining nonopoly power as the power to control prices and
excl ude conpetition). The plaintiff in an antitrust case nust
allege that it suffered antitrust injury, that is, the type of
injury the antitrust |laws were intended to prevent, as a result

of that which nmakes the defendant’s acts unl awful . See Houser V.

Fox Theaters Managenent Corp., 845 F.2d 1225, 1233 (3d Cr. 1988)




The of fense of attenpted nonopolization under §8 2 of the
Sherman Act requires that the defendant “(1) had engaged in
predat ory conduct or anticonpetitive conduct with (2) specific
intent to nonopolize and with (3) a dangerous probability of

achi eving nonopoly power." ldeal Dairy Farnms, Inc. v. John

Labatt, Ltd., 90 F.3d at 750.

LePage's clains that 3M in violation of 8 2 of the Shernman

Act ,

willfully and unlawfully set out to maintain and
strengthen its transparent tape nonopoly. . . . 3Mdid
so with full know edge that the transparent tape narket
inthe United States is characterized by no effective
foreign conpetition, high barriers to entry, and by a
princi pal conpetitor (LePage's) that, while capable of
conpeting with 3Mtape against tape, could not hope to
counter the anticonpetitive plan 3M put in place.

3M executives have conceded that at all tines the
conpany's goals were to ensure that it sold nore of the
hi gher priced Scotch brand tape to its retail and

whol esal e custoners, that those custoners maxim zed
their margins by keeping tape prices to consuners high,
and that |ess private |abel tape finds its way on to
store shel ves.

(Pl."s St. Cains at 50.)

It should be noted that, for purposes of this Mtion, 3M
concedes the followng: (1) that the relevant market for purposes
of this Mdtion is as LePage's has defined it: the United States
mar ket for invisible and transparent tape for honme and office
use; (2) that 3M has a nonopoly in the market as defined; (3)
that 3Ms intention was and is to exclude conpetition. However,
3M contends that there was nothing unlawful about its acting on
its intention because there was no injury to conpetition and

because LePage's suffered no antitrust injury. More
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specifically, 3Mcontends (1) that its bundled rebates are

| egitimate, proconpetitive prograns that do not offend any
antitrust principles, (2) that it has no exclusive dealing
agreenents, (3) that its efforts to replace private | abel and
second tier tape with Scotch tape are entirely appropriate, (4)

t hat LePage's cannot denonstrate that 3Ms conduct injured
conpetition, and (5) that LePage's cannot denonstrate that it was
injured by any allegedly anticonpetitive aspect of 3Ms conduct.

These argunents wll be considered in turn.

1. Bundl ed Rebates

LePage's clainms that 3M devised anticonpetitive rebate
prograns to encourage custoners to buy nore of its products and
to drop LePage's as a supplier. Under one of the rebate
prograns, the Executive Gowh Fund (EGF), 3Mset different and
i ndi vidualized growth targets for custoners to neet in various
unrel ated business lines and tied the highest percentage rebate
to the attainment of the growth targets in each and every one of
the lines. (Pl. St. Cains Ex. 48, 54.) One of the business
lines was the Consuner Stationery Division, which included such
3M products as Scotch tape and repositionable notes (“Post-1ts”),
in which 3M has a 95% market share.® (Pl.'s St. Claims Ex. 34.)

The rebates for different products and product |ines were thus

°As evidence for this figure, LePage's cites to a report on
3M's Commercial Ofice Supply Division. The Court assunes that
the figure applies to repositionable notes in general. (Pl.'s
St. dains Ex. 34.)

10



tied together in a bundled rebate program The growth targets in
the EGF prograns were set by 3M at aggressive |levels that sone
custoners perceived as requiring themto drop conpetitors and
replace their products with 3M products in order to get the

maxi mum rebates. For exanple, CVS considered 3Ms 24% grow h
target for the Consumer Stationery Division an “aggressive
stretch” which was based on their elimnating LePage's private

| abel tape and switching to 3Mtape. (Pl.'s St. Cainms Ex. 22.)
LePage's offers evidence that 3M set the targets for transparent
tape and sone ot her products with that goal in mnd, and that, at
times, 3Mexplicitly proposed that the custoners replace anot her
supplier with 3Mto neet gromh targets. (Pl.'s St. Cains Ex.
61.) Customers attached great inportance to earning the nmaxi mum
possi bl e rebates from 3M and consi dered that a “penalty” was

i nposed on themif they failed to neet each of the growth
targets.® (Pl.'s St. Cainms Ex. 21.)

LePage's al so offers evidence that 3M structured rebate
paynents in the EGF programso that, while they resulted in | ower
prices to its custoners, they did not result in lower prices to
consuners. The rebates were paid at the end of the year rather
t han the begi nning, so that they would be used as profit

enhancenents and to pronote products and sales rather than to

®Ct her rebate prograns were designed to shift custoners from
3M's own second tier or private | abel products to its nore
profitable primary branded products. For exanple, the Brand
Enhancenent program of fered purchasers of Scotch tape rebates on
purchases of “Post-Its.” (Pl.'s St. Cains Ex. 34.)

11



| ower prices. (Pl.'s St. Clains Ex. 64, Harstad Tr. 81-82; EXx.
36, Powell Tr. 88-89.) LePage's produces evidence that it was
not the only conpetitor 3M sought to elimnate through bundl ed
rebates; conpetitors in other product |lines were targeted al so,
and the EGF program because of its structure, could target a
nunber of conpetitors in different product lines at the sane
time. (Pl.'s St. Cains at 26 n.1 & references cited therein.)
LePage's contends that 3Ms bundl ed rebate prograns are

anticonpetitive and unlawful under SmthKline Corp. v. Eli Lilly

& Co., 575 F.2d 1056 (3d Cir. 1978). In SmthKline, in the

mar ket for cephal osporins, a type of antibiotic carried by
virtually every hospital in the country, the defendant Eli Lilly
& Co. (“Lilly”) linked two antibiotics for which it had
nmonopol i es, Keflin and Keflex, with Kefzol, an antibiotic for
which it faced conpetition fromSmthKline's Ancef. Lilly
devi sed a Revi sed Cephal osporin Savings Plan (“CSP”) in which it
of fered rebates on vol une sales of the bundle of the three
cephal osporins, although it did not condition the purchase of any
of them on the purchase of any others.

The result was to sell all three products on a non-

conpetitive basis in what would have otherw se been a

conpetitive market for Ancef and Kefzol. The effect of

the Revised CSP was to force SmithKline to pay rebates

on one product, Ancef, equal to rebates paid by Lilly

on vol une sales of three products. On the basis of

expert testinony, the [district] court found

SmthKline s prospects for continuing in the

cephal osporin market under these conditions to be poor.

SnmithKline, 575 F.2d at 1065. The court found this use of

“bundl ed rebates,” to be anticonpetitive and an “act of w || ful

12



acqui sition and mai ntenance of nonopoly power” in violation of §
2 of the Sherman Act. 1d. LePage’'s argues that this case is

like SmthKlIine in 3Ms bundling of products and product lines in

its rebate prograns.

3M contends that its prograns do not offend any antitrust
principles for several reasons. First, 3Margues that its
bundl ed rebate prograns are not anticonpetitive because there are
| egiti mate business justifications for themand they were not

just intended to elimnate conpetition. See Trace X Chem cal,

Inc. v. Canadian Industries, Ltd., 738 F.2d 261, 266 (8th Gr.

1984). 3Mproffers several such justifications in its Menorandum
in Support of its Mdtion for Sunmary Judgnent. (Def.'s Mem at
44-48.) LePage's argues that the reasons 3Moffers are largely
pretextual, and offers evidence that 3Ms reasons conflict with
deposition testinony, and that they find little support in the
cont enpor aneous record. (Pl.'s Opp'n. at 53-56.) The exi stence
of a legitimte business reason is ordinarily a question of fact,

Sicor Limted v. Cetus Corp., 51 F.3d 848, 855 n.8 (9th Gr.

1995), and in this case there is a genuine issue of material fact
as to 3M s reasons for offering bundl ed rebates.

In addition, 3M argues that its rebate prograns are not
anticonpetitive because they are all reducible to net price, and
that LePage's coul d have conpeted at that price. In Oth.

Di agnostic Systens, Inc. v. Abbott Laboratories, Inc., 920 F.

Supp. 455 (S.D.N. Y. 1996), the court found that discount pricing

13



of bundl ed products was | awful where the plaintiff's business
remai ned profitable despite the defendant's program and where
the plaintiff could have cut its profits substantially nore than
it did while still remaining profitable. 1d. at 462. 3M points
to evidence suggesting that LePage's could have conpeted with 3M
and still made a profit, but that it chose not to.

3M points to the case of Fay's Drug, where 3Ms rebate was
equal to 18%of Fay's total business with 3M LePage's sal esnman
stated, “there was no way we [could] afford an additional 18% and
we woul d just as soon wal k away fromthe business.” “I knew what
we were willing to accept as a reasonable profitability out of
the account, and it woul d have ate into the profits too nuch.”’
(Def."s Ex. 24 at 166, 469.) Wth respect to the Kmart contract,
LePage's president testified that LePage's would not, in order to
conpete with 3M reduce its margin bel ow 10% which included its
“out - of - pocket costs plus our overhead.” (Def.'s Ex. 19 at 413-
14.)

Accepting 3Ms position that, if LePage's could have offered
its custoners a discount equal to the maxi mnumrebate offered by
3M for bundl ed products while still making a profit, 3Ms bundl ed

rebate progranms could not be characterized as anticonpetitive,

It is not clear that LePage's could have net 3Ms total
di scount by reducing the price of its private |abel tape by 18%
It appears that 3Mwas offering an 18% di scount on the total
vol ume of all products 3Msole to Fay's Drug, not just
transparent tape. The total dollar amount of 3M s sal es may have
resulted in a dollar anount rebate higher than 18% of LePage's
sales to Fay's Drug.

14



there nevertheless is conflicting evidence as to whether LePage's
could have nade a profit and stayed in business in those
circunstances. In contrast to 3Ms evidence is the evidence of
LePage' s expert, Kenneth C. Baseman, regarding Kmart. LePage's
had done business with Kmart for many years and, the year before
Kmart switched to 3M Knmart had designated LePage's its “vendor
of the year.” M. Baseman, stated in his report that, with
respect to Kmart, the “tax” on LePage's private |abel operations
from3Ms rebate prograns was 12. 6% whereas LePage's net incone
percent age was around 8% so that “LePage's could not |ikely
sustain a business on the prices it would have to offer to
conpensate K-mart for foregoing 3Ms rebates.” (Baseman Rept. at
24.) Taking this evidence in the light nost favorable to
LePage's, there is a genuine issue of material fact as to whether
and to what extent 3Ms rebate prograns unl awful |y under cut

LePage's ability to conpete under SnithKline.?

3M argues that, because its bundl ed rebate prograns are

reducible to pricing, they fall under Brook G oup, Ltd. v. Brown

& Wllianmson Tobacco Corp., 509 U. S. 209, 113 S. . 2578 (1993),

which held that “a plaintiff seeking to establish conpetitive

injury froma rival's |low prices nust prove that the prices

8The assunption here is that LePage's approaches 3Ms | evel
of efficiency as a conpetitor. In SmthKline Corp. v. Eli Lilly
& Co., 427 F. Supp. 1089, 1128 (E.D. Pa. 1976), the district
court stated that “the foul is commtted here by reason of the
package schene's interrelationship with the significant barriers
to entry [into the market] which permts Lilly to maximze its
dom nance and sinultaneously drive a slightly |less efficient
conpetitor fromthe market.” 427 F. Supp. at 1128.
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conpl ai ned of are below an appropriate neasure of its rival's

costs.” Brooke Group, 509 U S at 222, 113 S. C. at 2587; see

also Atlantic Richfield Co. v. USA Petroleum (“ARCO), 495 U S.

328, 339, 110 S. C. 1884, 1891-92 (1990) (“[I]n the context of
pricing practices, only predatory pricing has the requisite
anticonpetitive effect.”). As inits Mtion to Dismss, 3Mhere

takes the position that SmithKline has been overrul ed, or at

least limted, by Brooke Group and ARCO which, it maintains,

teach us that conplaints based upon a rival’s |lowering the
effective price of a product cannot give rise to a Shernman 8§ 2
claimunless the rival lowers its price to one which is bel ow an
appropriate neasure of its cost. As this Court noted in witing
on the Motion to Dismss, the instant case can be distingui shed

from Brooke Group, in which the clains were predatory pricing or

primary-line price discrimnation or both. Brooke G oup, 509

US at 221, 113 S. &. at 2587. This case concerns neither
predatory pricing nor primary-line price discrimnation, but a
structured system of bundl ed rebates. LePage’'s withdrew its

claimof predatory pricing early in the case, and Brooke G oup

does not indicate that the requirenent it states has w der

appl i cation.?®

°I'n addition, none of the conpanies in Brooke Group was a
monopolist. 1d. at 213, 113 S. . at 2582-83. The defendant in
t hat case never controlled nore than 12% of the narket at any
time relevant to the dispute. A nonopolist such as 3M nmay be
held to a different standard in evaluating anticonpetitive
conduct. See Eastnman Kodak Co. v. lInmage Technical Services,

Inc., 504 U.S. 451, 488, 112 S. C. 2072, 2093 (1992) (Scali a,
J., dissenting) (stating that “[w] here a defendant mai ntains

16



This Court believes that the Third Crcuit's opinion in

SmithKline is still good law, and that the foll ow ng statenent by

the district court in that case applies here:

[ A] nonopol i st does not receive inmunity nerely because
it has priced the product in issue above its average
cost. For that immunity is lost when it uses a pricing

schene |inking the nonopolistic products . . . wth
anot her conpetitive product . . . to deter [the
conpetitor] fromentering or effectively conpeting in
the [relevant] market. |If Lilly can win today with

such an anticonpetitive plan, then in tonorrow s gane,
after the demse of its only real conpetitor
(SmthKline), the defendant can then charge a very high
price for its products uninpeded by the possibility

t hat sone new conpany m ght enter the field as a
conpetitor . . . . Guven Lilly's tactics, the consuner
will not receive any benefits fromthe elimnation of
conpetitive pricing through the dem se of SmthKline.

427 F. Supp. at 1128.
3M al so argues that, in Advo v. PNI, 51 F.3d 1191, 1195 (3d

Cr. 1995), the Third Circuit limted SmthKline to circunstances
i n which discounts are tied to specific itens. The court stated:

[ Def endant ' s] di scounts, based on the total anmount of
doll ars spent by a custoner, offend no antitrust
principles. Such “total quantity” discounts

di stinguish this case from SmthKline Corp. v. Eli
Lilly & Co., where we found that discounts tied to the
purchase of specific itenms m ght anount to unl awf ul

| everagi ng of nonopoly power.

Advo, 51 F.3d at 1203 (citation and footnote omtted). In Advo,

the court was distinguishing the case before it, which concerned

substantial market power, his activities are exam ned through a
speci al | ens: Behavior that m ght otherw se not be of concern to
the antitrust laws -- or that m ght even be viewed as
proconpetitive -- can take on exclusionary connotations when
practiced by a nonopolist.”)
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“total quantity” discounts, from SmthKline, which dealt in

linked products. Wile the Advo court used the | anguage
“specific itens,” this Court is not convinced that the Third

Circuit nmeant to rule out the application of SmthKline to

di scounts linked to groups of products that include specific
itenms in which the defendant has nonopoly power, especially where
t hat nonopoly power plays a significant role in the bal ance of

factors. The bundled rebate prograns in SmthKline and the

i nstant case both contrast with total quantity discounts and both
coul d have the sane anticonpetitive effect, depending on the
structure of the prograns and the role of the defendant's
nonopoly power in them LePage's claimof anticonpetitive
systens of bundled rebates will proceed ahead under 8§ 2 of the

Sher nan Act.

2. “Exclusivity”

LePage's clainms that, in addition to bundl ed rebates, 3M
of fered custoners cash paynents for switching fromconpetitors to
3M 3M does not contest that it intended to be the exclusive
supplier for certain custonmers, but it clains that LePage's has
not produced any evidence of the necessary neeting of m nds, of
an agreenent whereby a custonmer was precluded from buying from
suppliers other than 3M

Anot her district court in this Crcuit has stated the
requirenents for recovery for exclusive dealing under 8 3 of the

Cl ayton Act as foll ows:
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. [ Rl ecovery under Section 3 reqU|res that two
separate condi tions both be net: First, an “exclusive
deal i ng” arrangenent nust exi st bet veen a buyer and one
seller. Second, the probable effect of the exclusion
must be to substantially | essen conpetition in the
mar ket .

To pass the first hurdl e under the Act, an
agreement need not actually be one whereby the buyer
expressly agrees to deal only with a particular seller.
Section 3 of the Act al so enconpasses “requirenments
contracts” where the buyer voluntarily agrees to
purchase all of its requirenents froma single seller,
resulting in the practical exclusion of conpeting
sellers. However, an exclusive dealing arrangenent, in
whatever formit takes, requires that there be a
“nmeeting of the mnds;” the buyer nust actually agree
tolimt its purchases to one seller. The agreenent
may be either expressly stated in a contract or
inferred fromthe circunstances. On the other hand,
the Act, of course, does not prohibit a buyer from
maki ng a unilateral decision to deal exclusively with a
single supplier. The primary inquiry is whether or not
t he buyer has commtted itself, either expressly or by
an inplied agreenent, to limt its purchases to one
seller in exchange for sone benefit.

Barr Laboratories, Inc. v. Abbott Laboratories, No. 87-4764

(AET), 1989 W 60320 at *4 (D.N.J. June 1, 1989).
I n consi deri ng whet her LePage's has presented evi dence of

the requirenents as described in Barr Laboratories, the first

guestion is whether the purchasing arrangenents 3M nmade with any
of LePage's forner custonmers can be considered “exclusive
deal i ng.”

There are several different patters of exclusive dealing.
One is a refusal to deal, in which a nonopolist refuses to sel
its products to custoners who buy a conpeting product. See

M nnesota M ni ng and Manuf acturi ng Conpany Vv. Appl eton Papers

Inc., 35 F. Supp. 2d 1138, 1144 (D. M nn 1999) (summary j udgnment

deni ed where there was evidence Appleton refused to sell paper
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product to custoners who bought conpeting product). 1In the
instant case, there is no refusal to deal. Another is a

requi renments contract, whereby the custoner agrees to buy all it
needs of a particular product fromone vendor, “resulting in the
practical exclusion of conpeting sellers.” See Barr

Laboratories, 1989 W. 60320 at *4 (sunmary judgnent deni ed where

contracts which on their face offered only vol une di scounts m ght
be shown to be classic requirenents contracts). |In the instant
case, there is no explicit requirenents contract; however, “[t]he
agreenment may be either expressly stated in a contract or
inferred fromthe circunstances.” 1d. at *4. |If 3Msets the
target growmh rate in the line of products that includes
transparent tape so high that, in order to neet it, a custoner
must drop any conpetitor and buy tape only from3M and the
custonmer agrees to 3Ms suggestion that it drop the only
significant conpetitor, an inference of a requirenents contract
m ght be drawn.

LePage' s has produced sone evidence that 3Mintended to pay
for exclusivity. Staples, fornerly a major custoner of LePage's,
dropped LePage's and substituted 3Ms Highland tape for LePage's
own brand. A 3Mconfidential docunment entitled “Conpetitive
Ofers” states, “Provide extra 1% bonus rebate on Scotch if
LePage business is given to 3M 1% of $4, 000, 000 = $40, 000. "
(Pl."s Oop'n Ex. 54.) If 3Mand LePage's were the only real
players in the field at that time, and if 3Moffered the 1%

bonus, then a decision by Staples to replace LePage's with 3M for
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a cash incentive could be interpreted as an excl usive dealing
arrangenent. On the other hand, 3M presented testinony fromits
own officers and froma Staples buyer that there was no excl usive
deal i ng agreenent between them (G aves Decl.; Harstad Decl.;

St ephens Decl .)

The question is whether Staples' decision to repl ace
LePage's with 3Mrepresented a neeting of the m nds, arguably
cemented by a 1% bonus to Staples specifically for swtching
suppliers, or whether it was a unilateral decision by Staples.
3M argues that the docunent produced fromits files listing the
1% bonus offer to Staples is “an undated orphan whose aut hor has
never been identified,” and that there is no evidence that the
i dea was ever adopted by 3M (3Ms Reply Br. at 16.) Wile the
“orphan” docunent from3Ms files, standing alone, would not be
enough to support the inference of an agreenent, it can be put
together with other evidence: 3Mhas admtted it intended to take
over LePage's business and becone a sole source supplier to
certain custonmers such as Kmart and Staples; in a 3Minternal
menor andum fol | owi ng a planning neeting with Kmart personnel,
Dave Wegscheid of Kmart comented that 3M was “asking Kmart to
elimnate three other suppliers” (Pl.'s Opp'n Ex. 51.); and 3M
did displace LePage's with respect to Kmart and Staples. 1In the
face of this evidence, the Court cannot say there is no genuine
issue of material fact as to a requirenents contract.

As to the second requirenent of Barr, whether the probable

effect of the exclusion is to | essen conpetition substantially in
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the rel evant market, LePage's has raised a genui ne issue of
material fact regarding a substantial |essening of conpetition in
produci ng evi dence of the decline of its business in a market
where it is the only remaining conpetitor against a nonopolist.

3M contends that LePage's evidence is equally consistent
with an innocent interpretation of the facts, and therefore

summary judgnent nust be granted under Matsushita Electric

I ndustrial Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 106 S

Ct. 1348 (1986). In Matsushita, the Supreme Court considered

“the standard district courts nust apply in deciding whether to
grant sunmmary judgnment in an antitrust conspiracy case.” *° |d.
at 576, 106 S. . at 1350-51. |In that case, Anerican

manuf acturers of television sets alleged that their Japanese
conpetitors had illegally conspired to drive the Anerican

manuf acturers fromthe Anerican market by fixing | ow prices for
the television sets the Japanese manufacturers sold in the United

States. The Matsushita court stated that

antitrust lawlimts the range of perm ssible
i nferences from anbi guous evidence in a [Sherman Act] 8§
1 case. Thus, in Mnsanto Co. v. Spray-Rite Service

Corp., we held that conduct as consistent with
perm ssi ble conpetition as with illegal conspiracy does

not, standing al one, support an inference of antitrust
conspiracy. To survive a notion for summary judgnent

Vet sushita seemed to raise the possibility that there

m ght be a special sunmary judgnent standard for antitrust cases
in general, or predatory pricing cases in particular. However,
the Suprenme Court later nmade clear in Eastman Kodak Co. v. |mage
Technical Serv's., Ind., 504 U S. 451, 468-69, 112 S. C. 2072,
2083 (1992), that there was no special standard. See also Advo
v. Phil adel phia Newspapers, Inc., 51 F.3d 1191, 1195 (3d Cr.
1995).
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or for a directed verdict, a plaintiff seeking damages
for a violation of 8§ 1 nust present evidence that tends
to exclude the possibility that the all eged
conspirators acted i ndependently. Respondents in this
case, in other words, nust show that the inference of
conspiracy is reasonable in light of the conpeting

i nferences of independent action or collusive action

t hat coul d not have harned respondents.

Mat sushita, 475 U.S. at 588, 106 S. C. at 1356-67 (internal

citations and quotations onmtted). In Matsushita, the

conspiracy did not nake econonic sense for the Japanese

manuf acturers because it would |ikely have generated | osses for

t hem wi t hout corresponding gains. 475 U.S. at 595, 106 S. C. at
1360. There was, in fact, no evidence that would have supported
the theory of conspiracy rather than of innocent conduct. The
Court further stated:

It follows from. . . settled principles that if
t he factual context renders respondents' claim
inplausible -- if the claimis one that sinply nakes no
econom ¢ sense -- respondents nust cone forward with
nor e persuasi ve evidence to support their claimthan
woul d ot herwi se be necessary. Cities Service is
instructive. The issue in that case was whet her proof
of the defendant's refusal to deal with the plaintiff
supported an inference that the defendant willingly had
joined an illegal boycott. Economc factors strongly
suggested that the defendant had no notive to join the
al l eged conspiracy. . . . [T]he refusal to deal had to
be evaluated in its factual context. Since the
def endant | acked any rational notive to join the
al | eged boycott, and since its refusal to deal was
consistent with the defendant's independent interest,
the refusal to deal could not by itself support a
finding of antitrust liability.

Id. at 587, 106 S. C. at 588 (citing First Nat. Bank of Ariz. v.

Cities Service Co., 391 U S. at 253, 88 S. C. at 1575 (1968).

In this case, unlike Matsushita or Cties Service, the

al | eged conspiracy does nake econom c sense for 3M and the
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factual context does not nake LePage's claiminplausible. 1In
addi tion, the Court cannot say that LePage's evidence, as

summari zed above, is equally consistent with the position that
the custoners that 3M won from LePage's acted i ndependently in
deciding to switch, nor can it say that there is no genuine issue
of material fact as to exclusive dealing. The claimof exclusive
dealing will go forward under 8 3 of the ayton Act and §8 1 of

t he Sherman Act.

3. Private Label and Low Priced Market Segnent

LePage's clains that, while 3Mtried to capture LePage's
private | abel business, 3Mwas never interested in devel oping
t hat busi ness, which occupied the I owpriced end of the market
along with LePage's own brand and 3M s Hi ghland tape. |nstead,
LePage's asserts, 3Ms ultimate goal was to drive LePage's out of
busi ness by taking over its custonmers and then to limt sale of
its low cost tapes, including private |abel tape, in favor of
3Ms nore profitable Scotch tape.

3M counters that there is nothing wong with its wanting to
di scourage the use of private |abel tape in favor of Scotch tape.
It admts that it pronotes Scotch tape first, then its second-
tier tape, H ghland tape, and finally, its private | abel tape.
Because there was a persistent, though relatively small denmand
for private | abel hone and office tape, 3Mentered that segnent
of the market. At the sane tine, 3Mcontinues its strategy of

trying to persuade custoners “that they are better off with
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Scotch brand tape than Hi ghl and, better off with 3Ms Hi ghl and
brand than with LePage's brand, and better off with either 3M
brand than with private label.” (Def.'s Mem at 30.) 3M
mai ntains that it has no duty to encourage private | abel sales,
or to pronote them over branded tape, and furthernore, that it
cannot dictate its custonmers' strategies. (1d.) Finally, 3M
argues that its entry into the private |abel market enhances
conpetition, as does its ongoing attenpt to get custoners to
convert fromprivate |abel tape. (1d.)

| f the actions LePage's describes were undertaken by a non-
nmonopol i st, they woul d probably be, as 3M cont ends,
proconpetitive. However, 3Ms position as a nonopolist may
affect the evaluation of its conduct and that conduct's effect on

the conpetitive process. See Eastman Kodak, 504 U. S. at 468-69,

112 S. &. at 2083) (Scalia, J., dissenting)

LePage' s has presented evidence that, after 3Mwon a private
| abel custoner from LePage's, the custoner's sales of private
| abel tape went down while sales of 3Ms branded tapes went up,
in accord wwth 3Ms plan. 3M persuaded the custoner to limt its
of ferings of private | abel tape and display nore Scotch tape.
(Pl."s St. Cdainms Ex. 103.) |If 3M as a nonopolist, succeeds in
limting the availability of |ow cost tape in favor of the higher
priced Scotch tape once it gets the private | abel business from
LePage's forner customers by unlawful bundl ed rebates or

excl usive dealing, then the consuner and the conpetitive process
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may suffer, and a scenario simlar to the one the district court

feared in SmithKl ine might be played out in this case: ™

If [SM can win today with such an anticonpetitive

plan, then in tonorrow s gane, after the dem se of its

only real conpetitor ([LePage's]), the defendant can

t hen charge a very high price for its products

uni npeded by the possibility that sonme new conpany

m ght enter the field as a conpetitor . . . . G@Gven

[BMs] tactics, the consuner will not receive any

benefits fromthe elimnation of conpetitive pricing

t hrough the dem se of [LePage's].

426 F. Supp. at 1128.

There is a genuine issue of material fact as to whether 3M
is using its nonopoly power and conpeting on a basis other than
price or efficiency to capture nore of the private | abel segnent
of the market, and thus nore of the transparent tape market. |If,
however, 3Mis gaining its advantage through | awful neans only,
then an attenpt by 3Mto pronote aggressively its higher priced
brand over its lower-priced tape is not unlawful. The burden of
proving that the 3Ms actions are unlawful is, of course,

LePage's, and it will have the opportunity to do so.

4. Injury to Conpetition
As the Third Crcuit has stated, “It is axionmatic that the

antitrust |laws were enacted for the protection of conpetition,

“Some of 3M's customers were concerned that, if 3Ms
nmonopoly grew stronger, it would raise prices. Eckerd Drug
Conpany, in discussing 3Ms entry into the private |abel narket,
wondered whether, if it captured a nonopoly position, it would
use that position to drive up the prices. (Pl.'s Opp'n Ex. 86.)
Wbol worth noted that 3M had al ways been a high priced supplier
and feared that 3Mwould raise prices further if it obtained all
of Woolworth's business. (Pl.'s St. Cainms Ex. 85)
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not conpetitors.” Tunis Brothers Co., Inc. v. Ford Mtor Co.,

952 F.2d 715, 737 (3d Gr. 1991) (internal quotations and
citations omtted). 3Margues that LePage's cannot denonstrate
that any of the alleged conduct has adversely affected
conpetition because it has not adversely affected the price,

quality or quantity of tape. It quotes Tunis Brothers, a case

brought under 8 1 of the Sherman Act, in which the court stated:

The Sherman Act was designed to prohibit significant

restraints of trade rather than to proscribe all

unseenl y business practices; and the plaintiffs nust

have denonstrated sonme harmto the conpetitive

| andscape from [the chall enged action]. An antitrust

plaintiff must prove that chall enged conduct affected

the prices, quantity or quality of goods or services.
715 F.2d at 728 (internal citations and quotations omtted).

3M asserts that, “here we are, after six years of supposedly
anticonpetitive conduct. LePage's is still in business, it stil
has nost of the U S. private | abel tape sales, prices have gone
down, quality and quantity have gone up, and the only "injury’
has been to LePage's.” (Def.'s Mem at 71.) LePage's has
produced sone evidence that sonme sole source arrangenents between
3M and LePage's forner custoners affect the quantity of | ow cost
tape available to consuners and that, if it is driven out of
busi ness, the arrangenents are likely to affect the quantity of
| owpriced tape available to consuners. The Court cannot rule
out a genuine issue of material fact as to the present or
probabl e negative effects of 3Ms chall enged conduct on the price

and quantity of tape.
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LePage's clains that the effects of 3Ms bundl ed rebates and
exclusive dealing on its business is nothing short of
devastating. That does not, in itself, showinjury to
conpetition. However, LePage's has raised genui ne issues of
material fact as to whether its position as the only real
conpetitor in the market has been weakened, 3M s nonopoly
positi on has been strengthened, and conpetition in the market has
t hus been significantly weakened or threatened by conduct of 3M
that is unlawful under the antitrust laws, e.g., unlawful bundl ed
rebates or exclusive dealing or both. Such conpetition on the

part of a nonopolist is always inimcal to antitrust interests.

5. Antitrust Injury to LePage's

BM maintains that, in order to prevail, LePage's nust show
not only that it was injured, but that its injury was
attributable to an anticonpetitive aspect of 3Ms conduct. It
reasserts that there can be no antitrust injury if LePage's
cannot show that 3M s pricing was bel ow an appropri ate nmeasure of
3Ms cost, a position this Court has already rejected. |If
LePage's can show that it |ost custoners directly because of 3Ms
unl awf ul bundl ed rebate offers or unlawful exclusive dealing
agreenents, and that there is a resulting decline in and danger
to conpetition in the market, then it can show an antitrust
injury attributable to 3Ms anticonpetitive conduct. 3M al so

attacks the neasures of damages LePage's uses. It may be that
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the LePage' s neasures of danmmges need refining, or that 3M can
show at trial what it clainms in support of this Mtion, that sone
of LePage's neasures of damages do not nake sense, but those are

not reasons to grant summary judgnent in favor of 3M

I11. CONCLUSI ON

For reasons stated in the foregoing, 3Ms Mtion for Sumrary
Judgnent wil|l be denied and LePage's case will proceed to trial.

An appropriate O der follows.

29



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LEPAGE' S | NCORPORATED, : CIVIL ACTI ON
Pl ai nti ff :
V.

3M (M NNESOTA M NI NG AND
MANUFACTURI NG COVPANY) ,

Def endant : No. 97- 3983

ORDER
AND NOW this day of May, 1999, upon
consi deration of Defendant’s Mtion for Sunmmary Judgnent (Doc.
No. 144), Plaintiff’s Response (Doc. No. 155), Defendant’s Reply
(Doc. No. 159), the subm ssions thereto, and follow ng oral
argunent on the Mdtion, |IT IS HEREBY ORDERED that the Mtion is
DENI ED.

BY THE COURT:

JOHN R PADOVA, J.



