IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM B. PACKER, et al., : ClVIL ACTI ON
Plaintiffs, :

V.

MAGELLAN FI NANCE CORP.

et al., :
Def endant s ; NO. 98- 380
Newconer, J. May , 1999
MEMORANDUM
Presently before the Court is defendants' Mbdtion for
Summary Judgnent, and plaintiffs’ response thereto. For the

reasons that follow, said Motion will be granted in part and deni ed
in part.
A Backgr ound*

Plaintiffs in this <case are various individual
sharehol ders of Franklin Realty Devel opnent Corporation who, in
1988, sold a parcel of land in Blue Bell, Pennsyl vania to Bl ue Bel |

Honmes Associates, a limted partnership controlled by

def endant El ner Hansen. Plaintiffs received 13.5 mllion dollars
in cash and four second nortgage notes worth 5.9 mllion dollars
whi ch were personally guaranteed by Hansen. This nmulti-mllion

dollar tract of real estate was to be devel oped into a golf course
and cl ub by Hansen, and i s now known as the Bl ue Bell Country C ub.
In 1990, however, due to the downturn in the real estate nmarket,

Bl ue Bell Honmes defaulted on the interest paynent which was due on

! Gven that plaintiffs and defendants have together devoted
some 140 pages of briefing to spelling out the facts of this
fact-intensive case, the Court includes only a brief and cursory
sunmary.



the notes. Defendant Hansen represented to the plaintiffs that
because of financial difficulties, he was unable to pay the note.
Plaintiffs therefore began to consider a nunber of different
options as to what steps to take in order to recoup their noney.
Initiating litigation agai nst Hansen personally was one option,
al though the plaintiffs realized that doing so would force Hansen
i nto bankruptcy. Accordingto plaintiffs, however, because of the
| ongstandi ng business and personal rel ati onshi ps between
plaintiffs, in particular plaintiff WII|iamPacker, and defendant
Hansen, plaintiffs postponed taking any action to enforce their
i nterest.

One option plaintiffs continued to investigate was
whet her anot her of Hansen's assets could be used to satisfy the
notes. According to plaintiffs, Hansen began to steer plaintiffs
away from ot her assets he owned, by telling plaintiffs that such
assets had no val ue. Instead, plaintiffs contend that Hansen
purposely steered themtoward the yet-to-be-built Ballenrose Golf
Course and Country Club. In March of 1992, plaintiffs enteredinto
t he Bal | enrose Gol f Cour se Managenent Conpany (“BGCMC’) Part nership

Agreement which provided, inter alia, that plaintiffs (and others

who are not parties to this case) would owmn 33% of the limted
partnershi p, Hansen would own 66% and the general partner,
Bal | enrose Managenent, Inc. (“BM”) would owmn 1% Plaintiffs thus
relinqui shed their notes in exchange for a one-third interest in
BGCMC. Plaintiffs contendthat inenteringintothe partnershipto

construct a golf course, they relied exclusively on Hansen's



experti se and experi ence because none of the plaintiffs had had any
experience wth respect to golf courses. Plaintiffs also contend
that they heavily relied on Hansen's statenents that there was
al ready sufficient capital to construct the golf course, and that
t hey woul d not be expected to contri bute any additional capital to
t he project.

According to plaintiffs, starting in Septenber of 1992,
Hansen began to paint an increasingly bleak picture of the golf
course, allegedly to induce plaintiffs to sell their shares in the
BGCMC partnership. Plaintiffs' theory is that Hansen originally
wanted partners who could help finance any cost overruns in the
building of the golf course, if necessary; but that once Tol
Brothers, the builder, agreed to loan BGCMC up to $1 mllion
Hansen no | onger needed partners and i nst ead enbar ked upon a schene
to convince plaintiffs to sell their shares so that he coul d have
the golf course to hinself. This plan allegedly consisted of
proj ecti ons show ng cash fl owshortages and t he need for addi ti onal
capital contributions, as well as letters detailing cost overruns
and additional costs being incurred which Hansen expected
plaintiffs to hel p pick up. Overall, the picture painted by Hansen
entailed significant capital contributions by plaintiffs, and
proj ections which showed that the golf course would not generate
sufficient funds to pay the partners back. As a |ast neasure,
Hansen al so all egedly revealed to plaintiffs the possibility that
he m ght have to pl edge his own interest in the golf course because

of uncertainty as to whether he could fund his two-thirds interest
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in the project, creating the possibility that plaintiffs could be
left in a golf course venture wthout the one partner wth
expertise in golf courses.

At this point, Hansen then allegedly introduced into
di scussions with plaintiffs the possibility that a group of
Doyl estown doctors mght be interested in purchasing plaintiffs'
shares. Havi ng been convinced that they were in a | osing venture,
plaintiffs agreed to sell out. According to plaintiffs, however,
this “group” of doctors was actually one doctor, defendant Dani el
Nesi, who was Hansen's best friend. Al |l egedly pretending to
negotiate on behalf of plaintiffs, Hansen drove the price of
plaintiffs' shares down and ultimately arranged for the sal e of
plaintiffs' shares to the “doctors” for a $460, 000. 00 note and gol f
course credits. In the purchase agreenent, however, the buyer was
naned Magel |l an Fi nance Corporation. Plaintiffs believed that
Magel | an was an entity fornmed by the purchasing doctors. Unknown
to plaintiffs at the tine, on the sanme day that the purchase
agreenent was executed, Magellan also entered into an agreenent
under which Magel | an was to convey to Blue Bell Investors, GP., a
general partnershi p owned by Hansen's four adult children, its one-
third interest in the golf course in paynent of a past debt.
Thereafter, plaintiffs entered i nto an anended purchase agreenent
under which Magellan paid plaintiffs in cash the present val ue of
the note and in which Magellan assigned its interest in the golf
course to Blue Bell Investors. Plaintiffs claimthat during this

entire tinme they were told and believed that these entities were
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formed by a group of doctors, and that Hansen went to great |engths
to conceal fromplaintiffs that the true buyers of their one-third
interest in the golf course were his own children. According to
plaintiffs, they would not have sold their interest to Hansen's
chil dren because Hansen woul d not have permtted his children to
buy an interest inthe golf course if the prospects for the project
wer e i ndeed as bl eak as he had convinced plaintiffs that they were.
In other words, according to plaintiffs, if Hansen had been
forthright about the fact that his children were the buyers of
plaintiffs' interest in the golf course, plaintiffs would have
realized that the future of the golf course was not as bad as
Hansen had made it out to be and would not have sold out.
Plaintiffs bring clainms under RICO as wel|l as state | aw cl ai ns of
fraud, civil conspiracy, breach of fiduciary duty, and unjust
enri chment .

This Court bifurcated discovery onplaintiff's clains so
that the parties would initially conduct discovery on Counts |V
t hrough VIl of plaintiffs' Amended Conplaint, that is, the state
| aw clains of fraud, civil conspiracy, breach of fiduciary duty,
and unjust enrichnent. Upon disposition of sunmary judgnent
notions, the Court anticipated the parties would comrence the
second phase of discovery on plaintiff's RICOclains, if the state
| aw cl ai ns survived. Defendants now nove for sunmary judgnent on
Counts |V through VIl of plaintiff's Anended Conpl ai nt.

B. Summary Judgnent Standard

Areviewi ng court may enter summary judgnment where there
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are no genuine issues as to any material fact and one party is

entitled to judgnent as a matter of law. \Wite v. Wstinghouse

Elec. Co., 862 F.2d 56, 59 (3d Cir. 1988). The evidence presented
nmust be viewed in the |ight nost favorable to the non-noving party.
Id. "The inquiry is whether the evidence presents a sufficient
di sagreenent to require subm ssion to the jury or whether it is so
one sided that one party nust, as a matter of |aw, prevail over the

other." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).

I n deciding the notion for summary judgnent, it is not the function
of the Court to decide disputed questions of fact, but only to
deter m ne whet her genuine issues of fact exist. 1d. at 248-49.
The noving party has the initial burden of identifying
evidence which it believes shows an absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);

Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988). The noving

party's burden may be di scharged by denonstrating that there is an
absence of evidence to support the nonnoving party's case.
Cel otex, 477 U S. at 325. Once the noving party satisfies its
burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadings and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers tointerrogatories,
showing that there is a genuine issue for trial. Id. at 324.
Mor eover, when the nonnoving party bears the burden of proof, it
must "nmake a show ng sufficient to establish the existence of

[every] elenent essential to that party's case. Equi mar k

Commercial Fin. Co. v. CI.T. Fin. Servs. Corp., 812 F.2d 141, 144
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(3d Cr. 1987) (quoting Celotex, 477 U S. at 322). Sunmmar y
judgnent nust be granted "against a party who fails to make a
showi ng sufficient to establish the existence of an elenent
essential to that party's case, and on which that party wll bear
the burden of proof at trial." White, 862 F.2d at 59 (quoting
Cel otex, 477 U.S. at 322).
C. Di scussi on

1. Fraud

Plaintiffs' fraud claim derives from two separate
transactions, the 1992 “buy-in” transaction and the 1993 “buy-out”
transaction. Plaintiffs bringtheir fraud cl ai magai nst def endants
El mer F. Hansen, Jr., Elnmer F. Hansen, |Il, David Sherman, Dani el
Nesi, Magel |l an Corporation, and Blue Bell Investors. Accordingto
plaintiffs, after defendant Hansen def aul ted on t he second nort gage
notes, plaintiffs considered different options with respect to
collecting on the notes. Putting Hansen into bankruptcy was one
such option; exchanging their notes in return for an interest in
sone other asset owned by Hansen was another. According to
plaintiffs, Hansen purposely steered plaintiffs away from ot her
assets which he owned, allegedly m srepresenting to themthat two
properties in particular, certain lots in Florida and the
Dr esher brooke project in Pennsylvania, had no value. Plaintiffs
contend that they reasonably relied on Hansen's m srepresentati ons
that his other assets had no value and were thus induced to buy
into the Ballenrose golf project.

The Court finds that this particular fraud claimrel ated
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to the 1992 buy-in transaction cannot stand. To sustain a claim
for fraud, the clai mant nust prove the foll ow ng el enents by cl ear
and convinci ng evidence: (1) a m srepresentation; (2) a fraudul ent
utterance thereof; (3) anintention by the naker that the recipient
will thereby be induced to act; (4) justifiable reliance by the
reci pient onthe msrepresentation; and (5) damage to t he reci pi ent

as a proximate result. Bortz v. Noon, 698 A 2d 1311, 1315 (Pa.

Super. 1997). Plaintiffs have produced no evi dence that they were
damaged by any all eged m srepresentations regarding the val ue of
Hansen's other assets. |Indeed, given plaintiffs' contention that
the Ball enrose golf course to which Hansen purposely steered them
was ultimately profitable, the Court cannot see how plaintiffs can
t hen al so cl ai mt hat sonehow i nduci ng themto buy into a profitable
deal was harnful to their financial interest. |If plaintiffs were
contendi ng that both the buy-in/buy-out transactions were part of
a larger overall schenme masterm nded by Hansen, then the result
could possibly be different; but given plaintiffs' theory that
Hansen originally needed plaintiffs' partnership, but only decided
to con themout of their shares upon receiving the | oan from Tol
Brothers, the Court finds that any fraud clai mbased on the 1992
buy-in transacti on cannot survive. Accordingly summary judgnment on
that claimis granted.

However, as to plaintiffs' fraud claimas related to the
buy-out transaction, the Court is satisfied that genui ne i ssues of
mat eri al fact exi st which preclude summary judgnment on that claim

As plaintiffs note, a fraudul ent m srepresentation need not be in
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the form of a positive assertion, but also includes m sleading
al | egati ons or conceal nent of that whi ch woul d have been di scl osed,
whi ch deceived or is intended to deceive. Bortz, 698 A 2d at 1315.

The Court is satisfied that plaintiffs have produced sufficient

evi dence showi ng t hat def endants Hansen, Hansen |11, Sherman, Nesi,
Magel | an, and Blue Bell Investors concealed the true identity of
t he purchasing “doctors,” Magellan, and Blue Bell Investors, and

that plaintiffs relied upon this deception in selling their shares
of Ballenrose to entities which they presuned to be unrelated third
parties. Despite defendants' argunents that plaintiffs' self-
serving after-the-fact testinony that they would not have sold
their shares if they knew the true identity of the purchasers are
insufficient to support their fraud claim the Court finds that
this is precisely the type of issue that a jury nust determ ne.
Furthernore, defendants' argunents related to damages i s
also unavailing, as plaintiffs' contention is that but for
def endants' deception of plaintiffs, plaintiffs would not have sold
their shares and would still be in possession of a one-third
interest in Ballenrose. The difficulty of assessing such damages
is not grounds for granting summary judgnent on this claim it is
sufficient that plaintiffs have shown that they were damaged by t he
al l egedly fraudul ent i nducenent to sell inthat, if plaintiffs had
kept their shares, they would now be one-third owners of a
profitable golf course. The credibility of plaintiffs' testinony
as to such facts are, of course, up to the jury to determ ne

Accordi ngly, defendants' Mdtion is denied wth respect to
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plaintiffs' fraud claimon the buy-out transaction.

2. Breach of Fiduciary Duty

Under Pennsylvania law, it is clear that as a partner
Hansen owed a fiduciary duty to his co-partners, the plaintiffs.

See 15 Pa. Cons. Stat. Ann. 8 8334; Boland v. Daly, 318 A 2d 329,

333 (Pa. 1974) (“[Title 15 Pa. Cons. Stat. Ann. 8 8334] provides

that partners owe a fiduciary duty to one another.”); Cdenent v.

Cenent, 260 A 2d 728, 729 (Pa. 1970) (“Qur theory is sinple[:]
There is a fiduciary relationship between partners.”). According
to the Pennsylvania Suprene Court, “[o]ne should not have to dea
with his partner as though he were the opposite party in an
arms-length transaction[;] [o]ne should be allowed to trust his
partner, to expect that he is pursuing a comobn goal and not
wor king at cross-purposes.” Clenment, 260 A 2d at 729.
Furthernore, according to the Court, co-partners owe one another
“the duty of the finest loyalty,” and conduct that is otherw se
permssible in arms length transactions is forbidden to those
bound by fiduciary ties. 1d.

In view of the law, and viewi ng the evidence in a |ight
nost favorable to plaintiffs, the Court is anply satisfied that
plaintiffs have created a triable issue regardi ng whet her Hansen
breached his fiduciary duty to his partners by either assigning his
shares to his children in violation of the Limted Partnership
Agreenment and concealing this fact from his partners; or, by
failing to reveal the true identity of the entity that bought out

plaintiffs' shares and the true financial condition of the golf
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course. Plaintiffs' evidence tends to showthat instead of acting
in the best interests of his partners, Hansen deceived hi s
partners out of their shares in the partnership in favor of his
children. The Court is therefore satisfied that triable issues
exist as to plaintiffs' breach of fiduciary duty claim and
defendants' Mdtion is accordingly denied with respect to that
claim

3. Cvil Conspiracy

To state a cause of action for civil conspiracy, one nust
establish the follow ng el enents: (1) a conbination of two or nore
persons acting with a cormon purpose to do an unl awful act or to do
a lawful act by unlawful neans or for an unlawful purpose; (2) an
overt act done in pursuance of the conmmon purpose; and (3) actual

| egal damage. Smith v. Wagner, 588 A 2d 1308, 1311-12 (Pa. Super.

Ct. 1991). Al so, proof of malice or an intent to injure is

required. Skipworth v. Lead Industries Ass’'n, Inc., 690 A 2d 169,

174 (Pa. 1997). Acivil conspiracy may be proven by circunstanti al
evi dence, provided the evidence is full, clear, and satisfactory.

Runbaugh v. Beck, 601 A 2d 319, 327 (Pa. Super. C. 1991).

Def endants' only argunent with respect to plaintiffs'
conspiracy claimis that because plaintiffs' wunderlying clains
fail, the conspiracy claimnust also fail. As the Court has found,
however, that plaintiffs' underlying clains of fraud and breach of
fiduciary duty remain, the Court |ikew se rejects this argunent.
Accordingly, defendants' Mdtion is denied wth respect to

plaintiffs' conspiracy claim
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4. Unj ust Enri chnent

Def endants next attack plaintiffs' claim for unjust
enri chnent asserted agai nst the four Hansen children. The el enents
of an unjust enrichnment claim are (1) benefits conferred on
defendant by plaintiff; (2) appreciation of such benefits by
def endant; and (3) acceptance and retenti on of such benefits under
such circunstances that it would be inequitable for defendant to

retain the benefit w thout paynent of value. Styer v. Hugo, 619

A . 2d 347, 350 (Pa. Super. C. 1993). |In determ ning whether the
doctrine applies, courts focus not onthe intention of the parti es,
but rather on whether the defendant was unjustly enriched. 1d.
“Where unjust enrichnment is found, the law inplies a contract
between the parties pursuant to which the plaintiff nust be
conpensated for the benefits unjustly received by the defendant.”
Id. Such aninplied contract requires that the defendant pay the
plaintiff the value of the benefits conferred, that is, that the

def endant make restitutionto the plaintiff in quantumneruit. |1d.

The Court finds that triable issues exist wwth respect to
plaintiffs' unjust enrichnment claim Although defendants argue
that because the Hansen children paid value for plaintiffs'
Bal |l enrose shares the doctrine of unjust enrichnent s
i napplicable, the Court finds that the factfinder in this case
could find that plaintiffs sold their shares to the Hansen children
for less than value due to Hansen's and ot her defendants' alleged

m srepresentations about the financial viability of the golf
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course, and that the Hansen children were unjustly enriched in
purchasing and retaining plaintiffs' shares in the golf course.
These are qui ntessential fact i ssues which the factfinder, whether
it be the Court or the jury, nust determne at trial, and are
i nappropriate for disposition at this juncture. Accordingly,
def endants' Motion is denied with respect to this claim

5. Statute of Limtations

Def endants' final challengetoplaintiffs' actionisthat
plaintiffs' clains are tinme-barred by the statute of limtations
because the all eged fraud occurred in 1993 and the instant action
was filed in 1998. Under 42 Pa. Cons. Stat. Ann. 8 5524 (7), fraud
actions are subject to atwo-year statute of limtations. However,
as plaintiffs accurately note, under Pennsylvania case |aw, the
[imtations period is tolled until the plaintiff discovers, or
through the exercise of reasonable diligence, should have
di scovered both that he has been injured and that his injury was

caused by another's conduct. Cathcart v. Keene Industrial

| nsul ation, 471 A 2d 493, 500 (1984) (en banc). Furthernore, where
t he underlying events being sued upon sound in fraud or deceit,
then the statute of limtations is tolled until such tinme as the
fraud has been revealed or should have been revealed by the

exerci se of due diligence by plaintiffs. Beauty Tine, Inc. v. Vu

Skin Systenms, Inc., 118 F.3d 140, 146 (3d cir. 1997). In this

case, defendants have not pointed to any evidence show ng that
plaintiffs knew, or, by the exercise of due diligence, should have

known of defendants' alleged fraud on plaintiffs prior to the tine
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that plaintiffs discovered the alleged fraud. Accordi ngly,
defendants' Motion is denied with respect to the statute of
limtations argunent.
D. Concl usi on

I n conclusion, Defendant's Mtion for Summary Judgnent
will be granted in part and denied in part for the aforenentioned
reasons. The Motion will be granted as to plaintiffs' 1992 buy-in
fraud claim and denied as to all other clains.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM B. PACKER, et al., : ClVIL ACTI ON
Plaintiffs, :

V.
MAGELLAN FI NANCE CORP. ,
A etendants : NO 98- 380

ORDER

AND NOW this day of May, 1999, upon consi derati on of
def endants' Motion for Summary Judgnent, and plaintiffs’ response
t hereto, and consistent with the foregoi ng Menorandum it i s hereby
ORDERED that said Mdtion is GRANTED in part and DENIED in part.
The Motion is GRANTED as to plaintiffs' fraud clai mregarding the
1992 buy-in transaction, and sunmary judgnent is entered in favor
of defendants and against plaintiffs onthat claim The Mdtionis
DENIED as to all other clains.

It is further ORDERED that the parties shall conply with
the follow ng discovery schedule for Phase Il of discovery:

1. Di scovery conpl etion date: 9/10/99

2. Di spositive notions due: 9/ 10/ 99
Responses due: 9/ 29/ 99
3. Ready for trial: 9/ 30/ 99

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



