IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARCELL RI CARDO FULLWOOD, : ClVIL ACTI ON
Petiti oner :

VS.

JANET RENO, et al. :
Respondent s : NO  98-4252

ORDER _AND MEMORANDUM

ORDER

AND NOW to wit, this 21st day of May, 1999, upon careful
and i ndependent consideration of the Petition for Wit of Habeas
Corpus of Petitioner, Marcell Ricardo Fullwood, including the
Menor andum of Law in Support of Prelimnary Injunction, Stay of
Deportation (Document No. 1, filed August 13, 1998), and after
revi ew of the Report and Recommendati on of United States Arnold C
Rappoport dated OCctober 22, 1998, and Objections of Petitioner
Marcel | Ricardo Ful |l wood to Report and Recormendati on ( Docunent No.
9, filed February 5, 1999), IT IS ORDERED, for the reasons set
forth in the followwng Menorandum that the Report and
Recommendation of United States Magistrate Judge Arnold C
Rappoport dated Cctober 22, 1998 i s REJECTED | N PART AND ADOPTED I N
PART, as foll ows:

1. That part of Magi strate Judge Rappoport’'s Report and
Recommendati on concluding that the Court has no jurisdiction to
hear the petition is REJECTED in light of the Third Crcuit's

recent decision in Sandoval v. Reno, 166 F.3d 225 (3d Cir. 1999).

Based on Sandoval, the Court concludes that it has subject matter



jurisdiction over the Petition for Wit of Habeas Cor pus;

2. That part of Magi strate Judge Rappoport's Report and
Recomendati on addressing the nerits of petitioner's clains is
APPROVED AND ADOPTED, with the further analysis provided by the
Court in the Menorandum acconpanying this Order.

3. The Petition for Wit of Habeas Corpus is DEN ED

4. Respondent's Mdtion to Dism ss is GRANTED,

5. A certificate of appealability wll not issue
because petitioner has not nmnade a substantial showng of the
violation of a constitutional right.

VEMORANDUM

1. Facts and Procedural Hi story

Petitioner, a native of Jamaica and a | awful permanent
resident since 1989, was convicted of extortion, conspiracy and
ai di ng and abetting in Decenber, 1992 and sentenced, inter alia, to
57 nmonths inprisonment. The mandate on his appeal was final on
January 23, 1997.

On January 24, 1997, the Immgration and Naturalization
Servi ce began deportation proceedi ngs. An Immgration Judge found

petitioner deportable under INA 8 241(a)(2)(A)(iii).* Petitioner

! Section 241(a)(2)(A)(iii), codified at 8 U S.C. §
1251(a)(2) (A (iii), provides that, "upon the order of the
Attorney Ceneral,"” "[a]lny alien who is convicted of an aggravated
felony at any tinme after entry is deportable."” Anbng the category
of "crimnal offenses” rendering an alien deportable is
aggravated felony; any alien who is convicted of an aggravated
felony at any tinme after entry is deportable. It is uncontested
that petitioner's extortion conviction qualifies as an
"aggravated felony” within the nmeaning of 8 241 as anended.

2



applied for a waiver under INA § 212(c) (repealed by the Il egal
| mMm gration Reform and Immgrant Responsibility Act ("IIR RA")
section 304(b)), which was denied on Novenber 14, 1997 because
petitioner was found to be ineligible. The Board of |nmmgration
Appeal s affirmed, concluding that under 8 440(d) of the Anti-
terrorismand Effective Death Penalty Act ("AEDPA") petitioner was
not eligible for waiver under INA 212(c).2 Petitioner then filed

a petition for review and for a stay of deportation proceedings in

2 AEDPA § 440(d) anends 8 U.S.C. § 1182(c). As anended,
the statute reads in full:

Ali ens lawfully admtted for per manent
resi dence who tenporarily proceeded abroad
voluntarily and not under an order of
deportation, and who are returning to a | awf ul
unrel i nqui shed domcile of seven consecutive
years, may be admtted in the discretion of
the Attorney General wthout regard to the
provi sions of subsection (a) of this section
(other than paragraphs (3) and (9)(0).
Not hing contained in this subsection shall
limt the authority of the Attorney Ceneral to
exercise the discretion in him under section
1181(b) of this title. This subsection shal
not apply to an alien who is deportable by
reason of having commtted any crimnal
of fense covered in section 241(a)(2)(A(iii),
(B), (Q, or (D), or any offense covered by
section 241(a)(2)(A)(ii) for which Dboth
predi cate offenses are covered by section
241(a) (2) (A (1) .

AEDPA 8§ 440(d) (enphasi s added). Section 1182(c) was repeal ed by
the IRIRA with respect to cases in which the INS instituted
removal proceedings on or after April 1, 1997. See |IIR RA § 309.
Because the INS initiated renoval proceedi ngs agai nst petitioner
before April 1, 1997, the repeal of 8 1182(c) does not apply to
this case. Sandoval v. Reno, 166 F.3d 225, 239 & n.7 (3d Cr.
1999).




the Third Circuit, which dismssed the petition for |ack of
jurisdiction and denied the request for a stay.

On August 13, 1998, petitioner filed the instant notion
under 28 U . S.C. § 2241 claim ng (1) applying AEDPA 8§ 440(d) to his
clains is an inproper retroactive elimnation of INA § 212(c)
relief and (2) 8 440(d) violates the 5th Amendnent guarantee of
equal protection by denying eligibility for waiver relief to
imm grants i n deportation proceedi ngs but preserving suchrelief in
excl usi on proceedi ngs.

The governnment filed a notion to dismss for |ack of
jurisdiction, arguing that INA 8§ 106(a) renoves jurisdiction over
such petitions fromdistrict courts.?®

Magi strate Judge Arnold C. Rappoport agreed wth
governnment that the Court was without jurisdiction.* Reasoning
that IIRIRA 8 306(a) renoved jurisdiction fromthe federal courts
over clains arising fromany decision by the Attorney Ceneral to

renove an alien unless the claimis in the form of a tinely

3 Before its anmendnent, 8 106(a)(10) provided that "any
alien held in custody pursuant to an order of deportation nmay
obtain judicial reviewthereof by habeas corpus proceedings."

The substituted | anguage of AEDPA 8§ 440(a) reads: "[a]ny final
order of deportation against an alien who is deportable by reason
of having conmtted a crinminal offense covered in [the
deportation provisions of the INA] shall not be subject to review
by any court."

4 This case was referred to Magi strate Judge Rappoport
for a Report and Reconmendati on by Order of the Court on August
25, 1998.



petition for review by the Court of Appeals,® the Magi strate Judge
concl uded that habeas relief is no | onger available to petitioner.

On an alternative ground, Judge Rappoport recommended
that the petition should be denied on the nerits. First, he
concl uded that there was no retroactive application of § 440(d), as
the request for waiver was not made until after the enactnent of
t he AEDPA. Second, he concl uded that there was no violation of the
equal protection clause because the differentiation about which
petitioner conplained was not wholly irrational.

Petitioner filed objections to the Report and
Recomendation, stating that the District Court had jurisdiction

under Sandoval v. Reno, 166 F.3d 225 (3d Cr. 1999), which was

deci ded after the Report and Recommendati on issued. Petitioner
makes no argunent with respect to jurisdiction or the nerits of the
case in his objections; he sinply reprints the Sandoval opi nion and
does not address that portion of the Report and Recommendation

dealing the nerits of his petition.

> Section 306(a) amends INA § 242(g), 8 U.S.C. 8§ 1252(g),
to provide:

Except as provided in this section and

not wi t hst andi ng any other provision of |aw,
no court shall have jurisdiction to hear any
cause or claimby or on behalf of any alien
arising fromthe decision or action by the
Attorney Ceneral to commence proceedi ngs,

adj udi cat e cases, or execute renoval orders
agai nst any alien under this Act.

Sandoval , 166 F. 3d at 229-30.



2. Retroactivity

AEDPA 8§ 440(d) took effect on April 24, 1996.
Deportation proceedi ngs agai nst petitioner began on January 24,
1997. Thus, there is no retroactive application against

petitioner, and the argunent nust be rejected. See Then v. INS, 37

F. Supp. 2d 346, 358 (D.N. J. 1998)(concluding that retroactivity is
not present where deportation proceedings begin after effective

date of AEDPA); A vera v. Reno, 20 F. Supp.2d 1062, 1066 (S.D. Tex.

1998) (sane) .
3. Equal Protection O ause

Petitioner argues that the equal protection clause was
vi ol at ed because of the unequal treatnent of aliens in deportation
proceedi ngs and those in exclusion proceedings. The Court
concludes that there is no violation of equal protection.

Prior to the AEDPA, INA § 212(c) permtted certain
deportable aliens to apply to the Attorney General for a waiver of
deportation. AEDPA 8 440(d) added drug offenses to the |ist of
deportabl e offenses that nade aliens ineligible for discretionary
relief, and renoved the provision providing for waiver eligibility
for individuals, such as petitioner, who had been sentenced to | ess
than 60 nonths inprisonnent. Discretionary relief remains,
however, for aliens in exclusion proceedings.

A distinction between aliens involved in deportation
proceedi ngs and aliens involved in exclusion proceedi ngs does not

run afoul of the equal protection clause if it is not wholly



irrational. See Matthews v. Diaz, 426 U.S. 67, 82-83 (1976). The

Court finds that the distinction between aliens who are in the
country at the tinme of deportation proceedings, where such
proceedi ngs take place after incarceration, and aliens who left the
country but are attenpting to re-enter, is not wholly irrationa
because of the traditional distinction between the two cl asses of
al i ens.

For exanple, an alien could traditionally be excluded on
many grounds that were not grounds for deportation, including poor
health and the likelihood that he or she would becone a public
charge. See fornmer 8 U S.C 8§ 1182(a)(1)(A) & (4); grounds for
exclusion also fornerly had a |ower evidentiary standard than
correspondi ng grounds for deportation. Conpare fornmer 8 U.S.C. 8§
1182(a)(2)(A) with former 8 U.S.C. 8§ 1251(a)(2). Finally, Congress
gave the Attorney Ceneral discretion not to institute deportation
proceedi ngs agai nst aliens who appeared to be deportable, Johns v.

Departnent of Justice, 653 F.2d 884, 889 (5th Cr. 1981), but

required aliens entering the country to be detained if they did
"not appear to the examning immgration officer at the port of
arrival to be clearly and beyond a doubt entitled to land . . ."

See fornmer 8 U S.C. § 1225(b). See also Yang v. Maugans, 68 F.3d

1540, 1547 (3d Gir. 1995) (di scussing distinction between
i nportation and exclusion hearings); Qvera, 20 F.Supp.2d at 1070
("It was certainly not irrational for Congress to provide the

di scretionary relief in 8§ 1182(c) only to the narrow class of



aliens who, after residing legally in the United States for at
| east seven years, returned froma trip abroad only to wind up in
excl usi on proceedings.").
4. Concl usi on

For the foregoing reasons, the Court concludes that it
has jurisdiction over the Petition for Wit of Habeas Corpus, and

that the Petition nust be deni ed.

BY THE COURT:

JAN E. DUBA S, J.



