IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANI TA G MOORE, : ClVIL ACTI ON

Plaintiff, :

v. : NO 98- 4610

RELI ANCE STANDARD LI FE | NSURANCE
COVPANY,

Def endant .

NVEMORANDUM

R E. KELLY, J. MAY . 1999

Presently before this Court is the Mtion of Defendant,
Rel i ance Standard Life |Insurance Conpany (“Reliance”), for
Summary Judgnent on Plaintiff’'s claimfor long-termdisability
benefits under the Enployee Retirenent |Inconme Security Act of
1974 (“ERISA"). 29 U.S.C. § 1001 et seq. In Plaintiff’'s
Response to Defendant’s Modtion for Summary Judgnent, Plaintiff
(“Moore”) clained that her enployer’s plan is not governed by
ERI SA and submtted to the Court a notarized Affidavit which
certifies that the subject plan is exenpt from ERI SA as a Church
plan (“Plaintiff’s Affidavit”). (Pl.”s Resp. to Def.’s Mdt.
Summ J. Ex. A) If ERI SA does not apply, this Court | acks
subject matter jurisdiction and nust dismss More's case. This
Court ordered Reliance, on May 13, 1999, to show cause within
twenty days why Plaintiff’s Affidavit is insufficient to prove
that ERI SA does not apply in this matter.

Rel i ance does not question the accuracy of Plaintiff’s



Affidavit. (Def.’s Resp. to Rule to Show Cause at 1.) Reliance
i nstead argues that Moore is precluded, under the doctrine of
judicial estoppel, fromclaimng that the subject plan is not
governed by ERI SA because she plead in her Conplaint that ERI SA
was applicable. (lLd. at 1.)

Judi ci al estoppel “seeks to prevent a litigant from
asserting a position inconsistent wwth one that she has
previously asserted in the sanme or in a previous proceeding.”

Ryan Operations G P. v. Santiam M dwest Lunber Co., 81 F.3d 355,

358 (3d Cir. 1996). |In order to prove judicial estoppel,
Rel i ance nust show. 1) Moore’s position is inconsistent with her
previous position in the sanme or a previous proceeding;, and 2)
Moore asserted either or both of her inconsistent positions in
bad faith. 1d. at 361. Reliance clains that More did not act
in good faith because “counsel for plaintiff was aware of
plaintiff’s enployer and had a copy of the policy |ong before he
filed this lawsuit.” (Def.’s Resp. to Rule to Show Cause at 2.)
Moore states that, in filing her Conplaint, she reasonably relied
on Reliance’ s statenents, assertions and representations in
August 27, 1996 and February 27, 1997 correspondence that her
claimwas subject to ERISA. (Pl.’s Resp. to Def.’s Mot. Summ J.
Ex. B at 6.) More, therefore, acted as a result of Reliance’s
representations, not in bad faith. Judicial estoppel is

i napplicable and Plaintiff’s Affidavit is proof that the plan is



exenpt from ERI SA.  Thus, Mwore’'s Conplaint is dismssed wthout
prejudice to its reassertion in state court and Reliance s Mtion

for Summary Judgnent is deni ed.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANI TA G MOORE, ; CIVIL ACTI ON
Plaintiff, :
V. : NO. 98- 4610
RELI ANCE STANDARD LI FE | NSURANCE
COVPANY,
Def endant .
CRDER
AND NOW this day of May, 1999, upon consideration

of Defendant’s Mdtion for Sumrmary Judgnent and all Responses and
Replies thereto, and Defendant’s Response to the Court’s Rule to
Show Cause, it is hereby ORDERED that:

1. this case is DI SM SSED W THOUT PREJUDI CE to its
reassertion in state court due to | ack of
jurisdiction;

2. all outstanding Mdtions are DEN ED; and

3. the Cerk of Court shall mark this case CLOSED

BY THE COURT:

Robert F. Kelly, J.



