IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RALPH L. HERBST : CIVIL ACTI ON
V.

GENERAL ACCI DENT | NSURANCE :
COVPANY : NO. 97-8085

VEMORANDUM ORDER

This is an enploynent discrimnation action. Plaintiff

has asserted, inter alia, clains under the Age Discrimnation in

Enmpl oynent Act, Title VII and the Anericans with Disabilities
Act .

Plaintiff initiated this action on Decenber 27, 1997.
The court issued a scheduling order under which discovery was to
be conpl eted by Novenber 25, 1998 and the case placed in the
trial pool of January 4, 1999. On Decenber 3, 1998, the court
granted defendant's notion to extend the discovery deadline to
January 22, 1999 and noved the case to the trial pool of Mrch 8,
1999.

On February 24, 1999, defendant filed a notion for
sumary judgnent. On March 1, 1999, plaintiff’s counsel
subnmitted a letter to the court stating that since the spring of
1998 he had been "overwhel ned" by certain health problens and had

been too "distracted" to conplete discovery. Counsel requested a



90-day extension of the discovery deadline. By letter of March
4, 1999, defense counsel opposed the request for an extension.
The court extended the discovery deadline to April 30, 1999 and
granted plaintiff until May 10, 1999 to respond to the notion for
summary judgnent. By letter of March 19, 1999, counsel for
def endant requested that any trial be deferred until Septenber 6,
1999 because of scheduled maternity | eave.

The extended di scovery deadline has expired and
di scovery is still apparently not conpl eted.

On April 28, 1999, defendant filed a notion to conpel
plaintiff’s deposition and a notion to conpel independent
physi cal and psychiatric exam nations of plaintiff. Defendant
argues with sone force that it was unable to conplete its
deposition of plaintiff at the first two sessions on Cctober 13,
1998 and Decenber 23, 1998 because plaintiff had been dilatory in
authorizing the release of his nedical records. Plaintiff has
al l eged that defendant’s actions caused himto suffer "nedical
and enotional problens and disabilities" which required himto
expend funds on treatnent. Plaintiff has thus placed his
physi cal and nental condition at issue. Defendant reasonably
asserts that "fundanental fairness dictates that [defendant] be
all owed to neet and rebut the conclusions of Plaintiff’s

physi ci ans. "



Plaintiff has filed a notion to extend his tine to
respond to the summary judgnent notion yet again, citing
defendant’s failure to nake avail abl e an enpl oyee who supervi sed
plaintiff and whose deposition had been noticed. Plaintiff also
asserts that defendant has still failed to produce a privilege
| og.

The time has conme for discovery to end. The court wll
require that plaintiff submt to i ndependent nedical and
psychiatric exam nations. The court will permt defendant to
continue the deposition of plaintiff, limted to natters
enconpassed by the nedical and psychiatric records and ot her
evi dence not produced before Decenber 23, 1998.

The court will not conpel the appearance of an
"enpl oyee" of defendant whose deposition was "noticed" in the
absence of any show ng that the "enpl oyee" is an officer,

di rector or managi ng agent of defendant for whomnotice is

sufficient to conpel attendance. See, e.q., Arnsey v. Medshares

Managenent Svces., 1998 W 995512, *2 (WD. Va. Nov. 16, 1998);

O Connor v. Trans Union Corp., 1998 W 372667, *2 (E.D. Pa. My

11, 1998); In re Honda Anerican Mditor Co., Inc. Dealership

Relations Litig., 168 F.R D. 535, 540 (D. Md. 1996); United

States v. AframlLines (USA), Ltd., 159 F.R D. 408, 413 (S.D.N. Y.

1994). |If defendant will not extend the courtesy of producing

t he enpl oyee, plaintiff may subpoena him



The court will not require defendant to try its case
while its lead counsel is on maternity | eave. The court notes,
however, that defendant has co-counsel of record and has engaged
arelatively large law firm There is thus no reason why al
matters related to discovery and the resolution of the sunmary
j udgnent cannot be conpleted now. The court will grant a final
extension to plaintiff for additional discovery and to respond to
the summary judgnent notion.

ACCORDI NG&Y, this day of May, 1999, upon
consideration of plaintiff’s letter request dated April 22, 1999
(Doc. #35) seeking a two-nonth extension of the discovery
deadl i ne and defendant’s letter request dated March 19, 1999
seeking a trial date not earlier than Septenber 6, 1999, IT IS
HEREBY ORDERED t hat the requests are GRANTED in that the
di scovery deadline is extended for a final tinme to June 14, 1999;
this case wll be placed in the trial pool of Septenber 7, 1999;
and, the parties shall forthwith conply with all outstandi ng
di scovery obligations and cooperate fully and proceed diligently
to ensure all additional discovery is tinmely concluded or
appropriate sanctions wll be inposed.

| T I'S FURTHER ORDERED t hat defendant’s Mdtions to
Conpel Plaintiff’s Deposition and to Conpel | ndependent

Psychiatric Exam nations (Docs. # 36 & 37) are GRANTED



| T 1S FURTHER ORDERED that plaintiff’s Mdtion to Extend
Time for Answer to Motion for Sunmary Judgnment (Doc. #38) is
CGRANTED in that plaintiff shall have until June 28, 1999 to file
any response to the notion, which tinme will not again be

ext ended.

BY THE COURT:

JAY C. VWALDMAN, J.



