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In this action, Plaintiff Edward Giesz sought damages for
personal injuries he sustained while he was using a bathtub in a
guestroom of the Confort Inn in Pottstown, Pennsylvani a.
Plaintiffs asserted products liability, negligence, and breach of
warranty clai ns agai nst Defendant Oaens Corni ng Corporation
(“Onens Corning”) and Defendant Sterling Plunbing Goup, Inc.,
(“Sterling”) based upon the allegation that the injuries were
caused by a defect in the bathtub unit. Oaens Corning was the
original manufacturer of the type of fiberglass reinforced
bat ht ub units at issue in this case. In 1987, Sterling purchased
t he assets of Owens Corning’s FRP Conponent Division, the
di vi si on whi ch had previously manufactured fiberglass reinforced
bat hi ng tubs.

On the eve of trial, Omens Corning filed a notion seeking
summary judgnent on its cross-claimfor indemification against

its co-defendant Sterling. The Court denied Omens Corning' s



notion w thout prejudice, reserving judgnment on the issue of
i ndemmi fication until the conpletion of trial.

The case thereafter proceeded to trial on a bifurcated
basis, wth the Plaintiffs’ clainms against Ovens Corning limted

to strict liability pursuant to section 402A of the Restatenent

(Second) of Torts and vicarious liability under section 400 of

the Restatenent (Second) of Torts. The evidence presented at

trial unequivocally established that Onens Corning did not

manuf acture or sell the bathtub unit at issue, and this Court
accordingly granted Osens Corning’s Rule 50 notion on Plaintiffs’
strict liability clains. 1In addition, the Court held that Owens

Corning was not |iable under Section 400 of the Restatenent

(Second) of Torts, and therefore entered judgnent in favor of

Onens Corning and against Plaintiffs. A jury subsequently found
Sterling liable to Plaintiffs, and returned a conpensatory
verdict in the total anmount of $175, 000.

Presently before the Court is Omens Corning’s notion to
alter or anend the judgnent. Oaens Corning requests that the
Court grant judgnent in its favor with respect to its cross-claim
for indemmity against Sterling based on an indemity agreenent
bet ween Onens Corning and Sterling. Owmens Corning seeks costs
and reasonabl e attorneys’ fees incurred in the defense of this
action and in the prosecution of its cross-claim Defendant
Sterling Plunmbing Goup has filed responses objecting to the

applicability of the indemity agreenent to Oaens Corni ngs’



defense of this action and to its prosecution of its cross-claim
agai nst Sterling.

Onens Corning has provided the Court with the affidavit of
Cat heri ne Jasons, Esqg., detailing the costs and | egal fees
accrued through Decenber 31, 1998, in the anmount of $119,779. 27.
For the reasons stated below, this Court will grant Owens
Corning’s notion to alter or anend the judgnent, and will enter
j udgnent on Owens-Corning’ s cross-claimfor indemification in
favor of Owens-Corning and against Sterling in the anmount of

$119, 779. 27.

The basis of Omens Cornings’ cross-claimfor indemity from
Sterling is provided in a Purchase Agreenent dated January 13,
1987, by which Sterling purchased all of the assets and
contractual rights relating to the business of manufacturing and
selling fiberglass-reinforced plastic bathing and pl unbi ng
fixtures, including any existing inventory as of the date of
sale. Sterling expressly agreed to indemify and hold Owens
Corning harm ess fromany clains, including costs and attorneys
fees, “arising out of or resulting fromthe operation of the
[fiberglass bathtub manufacturing] Division.” The scope of this
indemmity provision is defined in Schedule 16 of the Agreenent
whi ch provides, in pertinent part:

Purchaser agrees that Seller assumes no liability of any

sort relative to Purchaser’s use of Seller’s name or

regi stered logo, or as a result of any claimrelated to the

manuf acture, sale, distribution or use of Purchaser’s

products, and Purchaser further agrees to hold Seller
harm ess, indemify and pay on behalf of Seller all clains

3



of any sort arising fromor relating to the manufacture,
sal e, distribution or use of Purchaser’s products.

The Purchase Agreement provides that its terns “shall be
governed by and construed in accordance with the |aws of the
State of Illinois,” and it is uncontested that Illinois lawis
applicable in interpreting the Purchase Agreenent. Under
II'linois law, in the construction of indemity provisions,
II'linois courts seek to determne the intention of the parties by

reference to the contract as a whol e. Tatar v. Maxon

Construction Co., 54 IIl. 2d 64, 294 N E. 2d 272 (1973). \Were

the parties’ intentions are clearly ascertainable fromthe
| anguage used, and no anbiguity exists, the plain neaning of the
| anguage controls. 1d., 294 N E 2d at 273-74.

Sterling’s agreenent to indemify and hold harm ess Onens

Corning for “all clains of any sort arising fromor relating to
t he manufacture, sale, distribution or use of” Sterling’ s
products is unanmbi guous and suscepti ble of only one neaning.
This Court has determ ned that the evidence presented during the
trial of this case nade it clear that the Plaintiffs’ action was
based upon a defect “arising fromor relating to the manufacture,
sale, distribution or use of” Sterling s product.

Sterling argues that the indemity agreenent does not
control in this case because one of the Plaintiffs’ clains
agai nst Onens Corning was a negligent design claim and there is
no di spute that Onmens Corning was the original designer of the

product. However, as heretofore discussed, the Plaintiffs in the

trial of the instant action proceeded solely on the basis of
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strict liability pursuant to 8 402A of the Restatenent, and
abandoned its negligent design claim Furthernore, the evidence
presented at trial referred in no way to negligent design. The
evi dence presented at trial showed that the basis of the
Plaintiffs’ clains was a manufacturing defect in the tub which
was found to have been manufactured by Sterling.

In Freislinger v. Enro Propane Co., 99 F. 3d 1412 (7th Cr.

1996), the Seventh Circuit interpreted an indemity provision
which required the | essee of a propane tank to indemify the
| essor for “any and all clains ... connected with or arising out
of the use of [the] storage tank or wwth the use of the propane
gas.” 1d. at 1420. The Seventh Circuit noted that “Illinois |aw
does not require indemity contracts to contain an express
provi sion providing for the coverage of the indemitee s own
negligence in order for themto be enforceable.” [d. The
Seventh Crcuit found no anbiguity in the indemity provision,
and held that it was “broad enough to enconpass both negligence
and strict liability clainms” arising froman explosion of the
propane tank. 1d.

In the instant action, this Court finds no anbiguity in the
i ndemmity agreenent, and there can be no question that Sterling’ s
agreenent to indemify Oaens Corning is applicable in this
action.

Sterling also contends that Ownens Corning cannot recover
attorneys fees incurred in prosecuting its cross-claimfor

indemi fication. Sterling cites no law in support of this



proposition. This Court points out, however, that Sterling
specifically agreed to i ndemmify Oaens Corning “agai nst any out-
of -pocket liability, obligation, |oss, cost, damage and expenses
(i ncluding reasonabl e attorneys’ fees).”

In connection with this notion, Sterling does not question
t he reasonabl eness of Owens Cornings’ |legal fees. Therefore, for
t he reasons stated above, Ownens Cornings’ notion to alter or
anmend the judgnent will be granted, and the Court will enter
j udgnent on Owens-Corning’ s cross-claimfor indemification in
favor of Owens-Corning and against Sterling in the anmount of
$119, 779. 27.

An appropriate O der follows.
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C VI L JUDGVENT

Bef ore the Honorabl e Raynond J. Broderick

AND NOW this 13th day of My, 1999; Defendant Owens Corning
Cor poration having filed a notion to alter or amend the judgnent;
; Defendant Sterling having opposed this notion; for the reasons
stated in the Court’s acconpanyi ng Menorandum of this date;

| T 1S ORDERED: Ownens Cornings’ notion to alter or anend the
j udgnent i s GRANTED,



| T 1S FURTHER ORDERED: Judgnent be and the sanme is hereby
entered in favor of Defendant Omens Corning and agai nst Defendant

Sterling Plunmbing Goup in the anount of $119, 779. 27;

RAYMOND J.
BRODERI CK, J.



