IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELI ZABETH CLARK, : ClVIL ACTI ON
Pl ai ntiff, :

VS.
PENNSYLVANI A POAER AND LI GHT

CO, INC., :
Def endant . : NO. 98- 3017

ORDER _AND MEMORANDUM

ORDER

AND NOW to wit, this 14th day of April, 1999, upon
consideration of Plaintiff's Mdtion to Conpel Production
(Docunment No. 12, filed February 24, 1999), Plaintiff’s Brief in
Support (Docunent No. 13, filed February 24, 1999), Defendant's
Menor andum i n Qpposition (Docunent No. 16, filed March 17, 1999),
and the Joint Certification of the parties regarding Plaintiff's
Motion to Conpel (Docunent No. 15, filed March 10, 1999), in
whi ch Joint Certification the parties narrowed the docunents
sought in Plaintiff's Mdtion to Conpel to the foll ow ng:

1. Al affirmative action plans devel oped or foll owed
by Pennsylvani a Power and Light Co., Inc. ("PP&L") any tinme since
1988 (Plaintiff's First Request for Production of Docunents -
Request No. 5);

2. Al reports regarding the inplenmentation of the
Equal Enpl oynment Qpportunity Policies and/or Plans sent to or

distributed to the PP&L Board of Directors from 1988 to present



(Plaintiff's Second Request for Production of Docunents - Request
No. 3); and,

3. Al letters of commtnent and conciliation
agreenents entered into by PP& and the O fice of Federal
Contract Conpliance Prograns ("OFCCP') or any other entities from
1988 to present (Plaintiff's Second Request for Production of
Docunents - Request No. 16),
I T IS ORDERED that Plaintiff's Mtion to Conpel Production of the
three categories of Docunents identified above and in the Joint
Certification of the Parties is GRANTED in part and DENI ED in
part, as foll ows:

1. Defendant shall produce those portions of the
affirmative action plans containing factual information (as
di stingui shed fromeval uative or anal ytical information) covering
the period from 1990 to the present.

2. Defendant shall produce those portions of the Equal
Enpl oynent Qpportunity Policies and/or Plans which contain
factual information (as distinguished fromevaluative or
anal ytical information) covering the period from 1990 to the
present.

3. In all other respects, Plaintiff’s Mtion to Conpel

Producti on i s DEN ED



VEMORANDUM

A. Background

PP&L is an electric utility headquartered in Al entown,
Pennsyl vani a that generates and delivers electricity in parts of
Pennsyl vani a and markets whol esal e power in the United States and
Canada. Plaintiff began her enploynent at PP& in 1981 as an
Engi neer Level | working in the conpany’s nucl ear power plant
| ocated in Berw ck, Pennsylvania. |n 1988, after having received
several pronotions, plaintiff becane a Senior Project Engi neer;
plaintiff was subsequently pronoted to the position of Supervisor
of Planning and Cost Services of the nucl ear departnent.

In 1994, plaintiff accepted a position in the PP&L
Human Resources and Devel opnent departnent |ocated in Al entown,
Pennsyl vania, and in 1995 she was pronoted to the position of
proj ect manager of the “SIGHT Project,” the |argest capital
project in the conpany at the tine. In June 1996, however,
plaintiff was renoved fromthe “SIGHT project” by PP&L Chi ef
Operating Oficer Frank Long for performance rel ated i ssues, a
decision plaintiff did not oppose. Plaintiff was then reassigned
as a Project Manager of the Leadership Acadeny Project, a
position she held until her resignation fromPP& in April, 1997.

In her Conplaint, plaintiff alleges that PP&L
di scrim nated agai nst her on the basis of her gender “by refusing

to offer her pronotional opportunities because of her gender, and



by refusing to reassign her to neaningful work once she was
removed froma position.” Plaintiff’s Conplaint at Y10.

Plaintiff also alleges that “PP& has a practice of keepi ng wonen
fromthe highest ranks of authority.” Plaintiff’s Conplaint at
18.

Plaintiff has served the defendant with three sets of
docunent requests and two sets of interrogatories. Defendant has
served plaintiff with responses to her first two sets of docunent
requests and to her first set of interrogatories, and those
responses are the subject of plaintiff’s notion to conpel. 1In a
Joint Certification Regarding Plaintiff’s Mtion to Conpel
Production of Docunents and Responses to Interrogatories, the
parties reported that they resolved their dispute concerning al
di scovery requests with the exception of three categories of

docunents identified in the Joint Certification.

B. D scussion

1. Affirmative Action Pl ans devel oped or foll owed by

PP& any tinme since 1988. (Plaintiff's First Request for

Production of Docunents - Request No. 5)

Cenerally, affirmative action plans are not
di scoverabl e in enploynent discrimnation cases on the grounds
that the plans are not relevant to the subject matter of the suit

or constitute confidential, privileged information. See d arke




v. Mellon Bank, 1993 WL 170950 at *4 (E.D. Pa. May 11, 1993);

McCdain v. Mack Trucks, Inc., 85 F.RD. 53, 58 (E.D. Pa. 1979).

Cases in this District have held that disclosure would di scourage
voluntary conpliance by enployers and that the public policy
agai nst di scl osure outweighed the plaintiff's need for such

mat eri al s. McC ain, 85 F.R D. at 58; Di ckerson v. United States

Steel Corp., 1976 W. 596 (E.D. Pa. July 16, 1976).

The privilege at issue, the critical self-analysis
privilege, generally requires that:

1. The materials nmust have been prepared for
mandat ory governnent reports, or for a self-critical analysis
undertaken by the party seeking protection;

2. The privilege extends only to subjective,
evaluative materials, but not to objective data in the reports;
and

3. The policy favoring exclusion nust clearly
outweigh plaintiff’s need for the docunents.

See, e.qg., Dowing v. Arerican Hawaii Cruises, Inc., 971 F. 2d

423, 425-26 (9th Cr. 1992); Troupin v. Metropolitan Life

| nsurance Conpany, 169 F. R D. 546, 548-49 (S.D.N. Y. 1996);

Culinary Foods, Inc. v. Raychem Corp., 151 F.R D. 297, 304 (N. D

I11. 1993); Webb. V. Westinghouse Electric Corporation, 81 F.R D

431, 433-34 (E.D. Pa. 1978).

In the instant case, the affirnmative action plans at



i ssue were prepared pursuant to the regul ations of the OFCCP, an
agency of the federal governnent. The affirmative action plans
contai n nunerous subjective conponents mandated by the candid

sel f-eval uation process. Aff. of Cynthia Wkitsch at 1Y 4-6.
Plaintiff has failed to show a conpelling need for the production
of these affirmative action plans.

Def endant nust di sclose only those portions of the
affirmative action plans containing factual information to which
plaintiff is entitled pursuant to the normal discovery process.
Defendant will not be conpelled to produce any ot her portions of
the materials sought, including evaluative or anal ytical
portions.

Plaintiff has requested all such docunents from 1988 to
present, while defendant has produced information relating only
to the period of 1992 to the present. Because a five-year period
prior to the 1995 reorgani zati on of defendant is a reasonable
time franme for discovery of materials relating to the all eged
di scrimnation, the defendant shall produce all material covered

by the precedi ng paragraph for the period 1990 to the present.

2. Reports Regardi ng | npl enentation of the Equal

Enpl oynent Opportunity Policy and/or Plan sent to or distributed

to PP& Board of Directors from 1988 to present.(Plaintiff's

Second Request for Production of Documents - Request No. 3)



The self-critical analysis privilege applies equally to
Equal Enpl oynment Qpportunity (“EEC’) reports and ot her studies
prepared with the intention and understandi ng that the report
woul d be kept strictly confidential, and that circul ation of the
report would be limted to senior officials and others with a

“need to know.” See Troupin, 169 F.R D. at 549; Wbb, 81 F.R D

at 433.

In the instant case, the EEO reports at issue were
prepared as part of a confidential self-evaluation process, to be
distributed solely to certain nenbers of the PP&L. Board of
Directors. The reports contain numerous subjective conponents
mandat ed by the candid sel f-evaluation process. Aff. of Cynthia
Wikitsch at Y 7-9. Plaintiff has failed to show a conpelling
need for the production of these reports.

Def endant nust di sclose only those portions of the
reports containing factual information to which plaintiff is
entitled pursuant to the normal discovery process. Defendant
w Il not be conpelled to produce any other portions of the
mat eri al s sought, including evaluative or analytical portions.

Plaintiff has requested all such docunents from 1988 to
present, while defendant has produced information relating only
to the period of 1992 to the present. Because a five-year period
prior to the 1995 reorgani zati on of defendant is a reasonabl e

time frame for discovery of materials relating to the all eged



di scrimnation, the defendant shall produce all material covered

by the precedi ng paragraph for the period 1990 to the present.

3. Letters of Commitnent and Concili ation Agreenents

entered into by PP&L and the OFCCP or any other entities from

1988 to present.(Plaintiff's Second Request for Production of

Docunents - Request No. 16)

The Court reviewed in canera a Letter of Conmm tnent
entered into between the OFCCP and def endant’s Susquehanna
Nucl ear Pl ant dated Septenber 1988, and a Conciliation Agreenent
bet ween def endant and the OFCCP dated February 1988. Def endant
reported that there were no other docunents covered by this
request — Request No. 16 — Plaintiff’s Second Request for
Producti on of Docunents.

The Letter of Comm tnent concerns the defendant’s
conpliance with a provision of the Vietnam Era Veterans
Readj ust nent Assi stance Act of 1974 requiring the posting of
certain job openings with the |ocal State Enploynent Service
of fice; the Conciliation Agreenent concerns parking space
accommodati ons for disabled enpl oyees and applicants, and the
utilization and hiring of mnority enployees in defendant’s
Nor t hern Di vi si on.

The Court concludes that the documents in question are

not relevant to plaintiff’s claimof gender discrimnation, nor



is information contained within themreasonably likely to lead to
t he di scovery of adm ssible evidence. See Fed. R Cv. P
26(b)(1). Defendant wll not be conpelled to produce copies of
the Letter of Commtnent or Conciliation Agreenment which were

provided to the Court for in canera review.

BY THE COURT:

JAN E. DUBA S, J.



