IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

VWM | NVESTORS, | NC. CIVIL ACTI ON

|
|
|

V. | NO. 98- 3187
|
WASTEMASTERS, INC. et al. |
|

MEMORANDUM

Br oderick, J. April 8, 1999
Plaintiff WM Investors, Inc. ("WM" or "Plaintiff")
originally filed this action in the Court of Common Pl eas of
Phi | adel phi a County agai nst WasteMasters, Inc. ("WasteMasters"),
Continental Technol ogi es Corporation of Georgia, Inc.
("Continental"), and the individual defendants A Leon Bl aser
("Blaser"), Richard D. Masters ("Masters"), Robert P. Crabb
("Crabb"), Julius Basham Il ("Bashanmt), Paul G WIIianson
("WIIlianmson"), Robert Fahey ("Fahey"), and R Dale Sterritt, Jr.
("Sterritt"), all of whomwere directors of WasteMasters or
Continental at the tinme the instant action arose (collectively
"Defendants"). Defendant Masters is now deceased. Defendants
renoved this action to the United States District Court for the
Eastern District of Pennsylvania on June 19, 1998 pursuant to 28
U S.C. 88 1441-1452. Thereafter, Plaintiff filed an anmended
conplaint, entitled "First Amended Conplaint" which contains the
followi ng counts: breach of contract, comon |aw fraud,
conspiracy to defraud, theft by deception, negligent
m srepresentation, tortious interference wwth a contractual
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relationship, "vicarious liability," "negligent supervision,"”
"pierce corporate veil," "J,S/|I." Plaintiff clains that it had a
contract with WasteMasters for Plaintiff to provide WasteMasters
with a line of credit up to $1, 000,000 in exchange for a warrant
to purchase 49% of WasteMasters common stock at a fixed price and
100, 000 shares of preferred stock. Am Conpl. at Y 12-16.
Plaintiff alleges that this contract was breached and, rather
than selling the stock to Plaintiff, WasteMasters sold a majority
interest in the conpany to Continental. Plaintiff seeks damages,
under both tort and contract theories, in the anmount of

$72, 760, 263 for the appreciation Plaintiff would have realized on
t he stock purchase described in the contract plus interest, costs
and attorney's fees.

Def endants, prior to filing an answer, filed a notion to
dism ss all counts of Plaintiff's anmended conpl ai nt except Count
|, alleging breach of contract, for failure to state a clai mupon
which relief can be granted pursuant to Fed. R Cv. P. 12(b)(6).
After Plaintiff responded to that notion, but before the Court
i ssued a ruling, counsel for all Defendants filed a notion to
wthdraw. This Court held a hearing on Decenber 18, 1998 on the
nmoti on of Defendants' counsel to withdraw to give the defendants
an opportunity to show cause why the notion should not be
granted. Defendants did not respond to the notion of their
counsel to withdraw or attend the hearing. Therefore, this

Court, by Order dated Decenber 18, 1998, granted the notion to



wi thdraw filed by defense counsel. By the same Order, this Court
directed all Defendants to have an attorney enter an appearance
inthis matter on or before January 18, 1999 or, in the case of
the individual Defendants, to notify the Court by that date of
their intention to proceed in this matter pro se. None of the
def endants responded to this Court's Order and no attorney
entered an appearance on any Defendants' behalf by the date
speci fi ed.

Thereafter, by Order dated January 29, 1999, this Court
granted in part and denied in part Defendants' notion to dismss
several counts of Plaintiff's anmended conplaint. The Court
dism ssed Counts I X, VII, and XI of Plaintiff's anmended conpl ai nt
but permtted Plaintiff to proceed on all other counts. By this
same Order, the Court directed Defendants to file an answer to
the remai ning counts of Plaintiff's anmended conpl aint on or
before February 12, 1999. Defendants did not respond to this
Order and no answer was filed by any Defendant. Therefore,
Plaintiff sought entry of default and default judgnent agai nst
all Defendants, except Robert P. Crabb. A default was entered by
the derk of Court against all Defendants except Robert P. Crabb
on February 25, 1999. Default judgnent was not entered.

After the default was entered, this Court Ordered that a
heari ng be held for the purpose of assessing damages on March 19,

1999. The Court directed Plaintiff to serve a copy of this March



3, 1999 Order on all Defendants. On March 15, 1999 an attorney
entered his appearance on behalf of all Defendants in this
matter. The follow ng day, Defendants, through counsel, filed a
nmotion to continue the danmages hearing and a separate notion to
set aside entry of the default pursuant to Federal Rule of G vil
Procedure 55(c). The Court granted Defendants' notion to

conti nue the damages hearing pending resolution of the notion to
set aside entry of default by Order dated March 16, 1999.

Def endants' notion to set aside entry of default and Plaintiff's
response thereto are currently before the Court. For the reasons
stated bel ow, Defendants' notion to set aside entry of default
w Il be granted and Defendants' shall be permtted to file an
answer to the remaining counts of Plaintiff's anmended conpl ai nt
on or before April 12, 1999.

The Federal Rules of G vil Procedure provide: "For good
cause shown the court nay set aside entry of default and, if a
judgnent by default has been entered, may |ikew se set it aside
in accordance with Rule 60(b)." Fed. R Gv. P. 55(c). No
default judgnent has been entered in this case. The decision
whet her or not to set aside the entry of a default is in the

di scretion of the trial court. See, e.qg., United States v.

$55,518.05 in U S. Currency, 728 F.2d 192, 194 (3d Gr. 1984);

M ke Rosen & Assoc., P.C._v. Orega Builders, 940 F. Supp. 115,

117 (E.D.Pa. 1996). However, defaults are disfavored so "in a



cl ose case doubts should be resolved in favor of setting aside
the default and reaching a decision on the nerits." Go0SsS V.

Stereo Conponent Sys., Inc., 700 F.2d 120, 122 (3d Cr. 1983).

In ruling on a notion to set aside a default, the Court nust
consider the followng three factors: "(1) whether the plaintiff
W Il be prejudiced; (2) whether the defendant has a neritorious
defense; (3) whether the default was the result of the

defendant's cul pable conduct."” United States v. $55,518.05 in

U.S. Currency, 728 F.2d 192, 195 (3d G r. 1984). The Court wl|

address each of these factors in turn.

First, as to the prejudice to the Plaintiff in setting aside
the default, the Court has determ ned that no prejudice wll
result to Plaintiff. Factors to be considered in determ ning
whet her or not the plaintiff will be prejudiced fromthe setting
aside of the default include the |oss of available evidence, the
i ncreased potential for fraud, and plaintiff's substanti al

reliance. See Feliciano v. Reliant Tooling Co., Ltd., 691 F.2d

653, 657 (3d Cir. 1982). Defendants sought to have the default
set aside less than three weeks after it was entered. Therefore,
it is unlikely that evidence has been lost and Plaintiff has nade
no such allegation. Nor has Plaintiff alleged that there is a
greater likelihood of fraud caused by Defendants delay in
respondi ng. The Court does not believe that Plaintiff has relied

on the default to its detrinent because no default judgnment had



yet been entered. At nost, Plaintiff's detriment was the tine
spent in preparing for the hearing which was scheduled to be held
on damages and the tinme spent in responding to Defendants' notion
to set aside entry of the default. This is not sufficient to
constitute prejudice to Plaintiff in setting aside the default.
Nor is the fact that Plaintiff will now have to litigate this

action on the nerits rather than proceeding by default. See

Duncan v. Speach, 162 F.R D. 43, 45 (E D. Pa. 1995).

Second, as to the existence of a neritorious defense, the
Court finds that Defendants, through affidavits attached to their
nmotion to set aside the entry of default, have denonstrated that
they have a neritorious defense to Plaintiff's clainms. "The
show ng of a neritorious defense is acconplished when
"all egations of defendant's answer, if established on trial,
woul d constitute a conplete defense to the action.'" United

States v. $55,518.05 in U S. Currency, 728 F.2d 192, 195 (3d Gir.

1984) (quoting Tozer v. Charles A Krause MIlling Co., 189 F. 2d

242, 244 (3d Cr. 1951)). The defendants in their notion and in
their proposed answer assert several defenses which, if proved,
woul d be defenses to Plaintiff's clainms. Anong these, Defendants
assert that no valid contract ever existed anong the parties.

Def endants al so deny all Plaintiff's clainms of tortious conduct
by any of the defendants. Although this is not the time for the

Court to deternmine the relative nerits of the parties' claimns,



the Court has determ ned that Defendants have sufficiently
responded to Plaintiff's clains to denonstrate that they have a
meritorious, non-frivol ous defense.

Third, as to whether or not the default was the result of
cul pabl e conduct by the defendants, the Court has found, based
upon the affidavits submtted by Defendants, that, although
Def endants' course of conduct in this litigation has been
dilatory up to this point, the defendants | ack of response does
not appear to have been the result of bad faith. The Court notes
that the individual Defendants in this action are officers and/or
directors of the corporate Defendants. The Court accepts the
assertions contained in affidavits filed by Defendants that these
i ndi vidual Defendants relied on the corporate Defendants to
defend this action and had no know edge that such a defense was
not being pursued. As to the corporate Defendants, the
affidavits filed by Defendants, which are not contradicted by any
evidence fromPlaintiff, establish that Defendants in good faith
bel i eved as of Decenber, 1998 that a settlenent of this action
had been reached with Plaintiff which would be finalized as soon
the I anguage of the settlenent agreenent was resolved. The
affidavits, again wthout contradiction, also establish that the
corporate Defendants, during the period of their dilatoriness in
responding to this Court's Orders, were in a period of

consi derabl e corporate turmoil which included noving offices, an



involuntary petition in bankruptcy being fil ed agai nst
WasteMasters by its creditors, and even litigation in another
court to determne the proper directors of Continental. |In |ight
of this evidence and in the absence of contrary evi dence
presented by Plaintiff, the Court determ nes that Defendants | ack
of response was not undertaken in bad faith and the entry of the
default was not the result of cul pable conduct by Defendants.

Havi ng found that all three of the factors weigh in favor of
setting aside the default, the Court will Order the default set
aside and permt Defendants to answer. Although no default was
entered agai nst Crabb, he shall be permtted to file an answer
along with the other Defendants as he has joined in Defendants
request to do so.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

VWM | NVESTORS, | NC. : ClVIL ACTI ON
98- 3187

WASTEMASTERS, I NC. et al

ORDER

AND NOW this 8th day of April, 1999; default having been
entered by the Cerk of the Court against all Defendants except
Robert P. Crabb; Defendants having filed a notion to set aside
the default; Defendants al so seeking | eave of Court to file an
answer; Plaintiff having filed a response thereto; for the
reasons stated in this Court's Menorandum of April 8, 1999, this
Court having determ ned that good cause exists to set aside the
default pursuant to Federal Rule of Cvil Procedure 55(c);

| T 1S ORDERED t hat Defendants' notion to set aside the
default (Docunment No. 18) is GRANTED;

| T 1S FURTHER ORDERED t hat the defaults entered agai nst
Wast eMasters, Inc., Continental Technol ogi es Corporation of
Georgia, Inc., A Leon Blaser, R chard D. Masters, Julius Basham
1, Paul G WIIlianson, Robert Fahey, and R Dale Sterritt, Jr.

be set asi de;



| T 1S FURTHER ORDERED t hat Defendants shall execute and file
an answer to Plaintiff's anmended conplaint on or before April 12,

1999.

RAYMOND J. BRODERI CK, J.
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