IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERARD BI LLEBAULT : CIVIL ACTI ON
V. :
PETER M DI BATTI STE, M D., et al. NO 96-6501

VEMORANDUM AND ORDER

BECHTLE, J. MARCH 29, 1999

Presently before the court are defendants Peter M
D Battiste, MD. ("Dr. D Battiste") and Main Line Cardi ovascul ar
Associ ates, Ltd.'s ("M.CA") (collectively "Defendants") Mdtion
for Judgnent as a Matter of Law and New Trial or, in the
alternative, Remttitur or New Trial on Danages, plaintiff Gerard
Billebault's ("M. Billebault") notion for delay danages and the

responses thereto. For the reasons set forth bel ow, Defendants'

motion will be denied and M. Billebault's notion will be
gr ant ed.
BACKGROUND

On February 16, 1995, M. Billebault, conplaining of chest
pai ns and breathing difficulty, consulted Dr. Lanberto
Bentivoglio ("Dr. Bentivoglio") at MLCA. Dr. Bentivoglio

recomrended that M. Billebault undergo a cardi ac catheterization



and angi opl asty procedure.* He informed M. Billebault that his
col |l eague, Dr. DiBattiste would adm nister the procedure. > M.
Bill ebault signed a consent formauthorizing Dr. D Battiste to
perform "cardi ac catheterizati on and percutaneous transl um nal
coronary angioplasty."” ("PTCA') (Def.'s Mem Supp. at 8.) On
February 22, 1995, Dr. DiBattiste admtted M. Billebault to
Lankenau Hospital and perforned the catheterization procedure.
Wil e adm nistering the catheterization procedure, Dr. DiBattiste
decided to performa surgical procedure, known as a directional
coronary atherectony, ("DCA") to elimnate the obstruction in the
artery.® Wiile Dr. DiBattiste was performng the DCA, the tip of
a coronary guide wire used to guide the catheter through the
artery fractured and separated fromthe rest of the wire. Dr.
DiBattiste attenpted to extract the separated portion of the
wire. However, he was unsuccessful in retrieving the wire
fragnent. Imediately followwng Dr. D Battiste's retrieva
attenpts, M. Billebault underwent energency coronary bypass

surgery.

1. M. Billebault alleged that Dr. Bentivoglio described the
angi opl asty as a "ball oon" procedure.

2. At that tinme, Dr. DiBattiste was President of M.CA and Dr.
Bentivoglio was an associate at M.CA

3. A DCA procedure is performed to elimnate or |essen

bl ockages of coronary arteries by enploying an at herectony device
to nmechanically shave and renove plaque fromthe di seased vesse
The procedure involves the use of a cutting instrunent as opposed
to a non-cutting balloon procedure.
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Ajury trial commenced in this action on June 22, 1998. *
Three theories of liability were asserted at trial. M.
Billebault alleged that: (1) Dr. DiBattiste failed to obtain M.
Billebault's inforned consent for the DCA procedure; (2) Dr.
DiBattiste negligently perfornmed the DCA procedure; and (3) Dr.

D Battiste was negligent in his efforts in attenpting to retrieve
the broken guide wire. The jury found that Dr. DiBattiste did
not obtain M. Billebault's informed consent prior to performng
t he DCA procedure and that Dr. D Battiste was negligent in his
efforts to retrieve the broken guide wire. The jury also found
that Dr. DiBattiste was not negligent in performng the DCA
procedure. On June 30, 1998, judgnent was entered agai nst Dr.

Di Battiste and MLCA in the amount of $2,493, 000.00. Defendants
tinely filed a notion for renewed judgnent as a matter of |aw and
new trial, or in the alternative, remttitur or a newtrial on

damages. °

1. LEGAL STANDARDS

A court may grant a notion for judgnent as a matter of |aw

if "a party has been fully heard on an issue and there is no

4, The court has subject nmatter jurisdiction over this action
because diversity of citizenship exists between the parties and
t he amount in controversy exceeds $75,000.00. 28 U.S.C. § 1332.

5. At the close of the plaintiff's case, the court denied

Def endants' notion for judgnent as a matter of |aw under Federal
Rule of Cvil Procedure 50(a). The court al so deni ed Defendants'
renewed notion for judgnment as a matter of |law at the cl ose of
all the evidence.



legally sufficient evidentiary basis for a reasonable jury to
find for that party on that issue." Fed. R Cv. P. 50(a). A
court may grant a renewed notion for judgnent as a matter of |aw
pursuant to Fed. R Cv. P. 50(b) only if, "viewi ng the evidence
in the light nost favorable to the nonnovant and giving it the
advant age of every fair and reasonable inference, there is

i nsufficient evidence fromwhich a jury reasonably could find

liability." MDaniels v. Flick, 59 F.3d 446, 453 (3d Gr. 1995).

"“I'n determ ning whether the evidence is sufficient to sustain
liability, the court nmay not weigh the evidence, determ ne the
credibility of witnesses, or substitute its version of the facts
for the jury's version." 1d.

A new trial may be granted when the verdict is contrary to
the great weight of the evidence and "'a m scarriage of justice

would result if the verdict were to stand."'" A efins Trading,

Inc. v. Han Yang Chem Corp., 9 F.3d 282, 289 (3d Gr. 1993)

(citation omtted). The trial court may not substitute its
"judgnment of the facts and the credibility of the witnesses for

that of the jury." Fineman v. Arnstrong Wrld Indus., Inc., 980

F.2d 171, 211 (3d Cir. 1992). Additionally, a jury verdict may
not be overturned as agai nst the clear weight of the evidence
unl ess "the verdict, on the record, cries out to be overturned or

shocks [the] conscience.” WIlianmson v. Consolidated Rail Corp.,

926 F.2d 1344, 1353 (3d Cir. 1991) (citation omtted).
District courts have wide discretion in ruling on a notion

for a newtrial based on an alleged error involving a matter
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wthin the sound discretion of the court, "such as the court's
evidentiary rulings or points of charge to the jury." Mack v.

Wal - Mart Stores, Inc., No. 97-5222, 1999 W. 79505, *3 (E.D. Pa.

Feb. 9, 1999) (citing Link v. Mercedes-Benz of NN. Am, Inc., 788

F.2d 918, 921-22 (3d Cr. 1986)). Under Federal Rule of G vi
Procedure 61, the court nust determne (1) whether an error was
in fact made, and (2) whether the error was so prejudicial that a
refusal to grant a newtrial would be "inconsistent with

substantial justice." Fed. R Cv. P. 61.

I11. DI SCUSSI ON

Def endant s advance several argunents in support of their
notion for renewed judgnent as a matter of law and new trial, or
in the alternative, remttitur or a new trial on damages.

Def endants argue that: (1) the evidence was insufficient to
support the jury's finding that Dr. DiBattiste failed to obtain
M. Billebault's infornmed consent for the DCA procedure; (2) the
court commtted reversible error when it precluded Defendants
fromoffering evidence that M. Billebault's counsel offered to
dismss Dr. Bentivoglio fromthe case if Dr. Bentivoglio
testified that he did not obtain M. Billebault's consent for a
DCA procedure; (3) the court commtted reversible error by not
instructing the jury that a patient's failure to |isten or
understand a physician's explanation of a procedure to be
perfornmed does not nean that proper consent has not been

obt ai ned; (4) the court commtted reversible error by allow ng
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M. Billebault's expert, Dr. Charney, to testify regarding the
difference in risks between a PTCA and DCA procedure; (5) the
court commtted reversible error by allowing M. Billebault's
treating physician, Dr. Meilman, to testify as to the definition
of PTCA, (6) M. Billebault did not offer sufficient evidence to
support the jury's finding that Dr. DiBattiste was negligent in
his efforts to retrieve the fractured guide wire; and (7) the
court erred in allowing M. Billebault to testify regarding an
anonynous statenent. Defendants seek judgnent as a matter of |aw
or a newtrial on each of these issues. Defendants al so argue
that the verdict was excessive and request remttitur or a new
trial on damages. The court will address each argunent
separately. Additionally, M. Billebault seeks del ay damages
pursuant to Pennsylvania Rule of Cvil Procedure 238.

A Sufficiency of Evidence Supporting Jury's Finding of a
Lack of Infornmed Consent

Def endants argue that the jury was not presented with
sufficient evidence to find that Dr. DiBattiste did not obtain
M. Billebault's informed consent before perform ng the DCA
procedure. Under Pennsylvania law, a plaintiff alleging a claim
for lack of inforned consent nmust show, by a preponderance of the
evi dence, that the physician did not "advise the patient of those
material facts, risks, conplications, and alternatives to surgery
that a reasonable person in the patient's situation would
consider significant in deciding whether to have the operation.”

Fofl ygen v. All egheny Gen. Hosp., 723 A 2d 705, 708 (Pa. Super.




Ct. 1999) (citation omtted). It is for the jury to determ ne
what information a reasonabl e patient woul d consider significant.
Id.

At trial, M. Billebault testified that on February 16,
1995, when he visited MLCA, Dr. Bentivoglio only discussed a
bal | oon angi opl asty procedure with himand that Dr. Bentivoglio
did not advise himthat he may possibly undergo a DCA surgi cal
procedure. (Tr. 6/22/98 at 51-58). Gail Breyer, who acconpanied
M. Billebault on his visit to MLCA, also testified that Dr.
Bentivoglio only discussed a balloon angi opl asty procedure and
did not advise M. Billebault that he may possi bly undergo a DCA
procedure. (Tr. 6/26/98 at 92-101). M. Billebault also
testified that when he net Dr. DiBattiste at MLCA on February 16,
1995, that he did not nention the possibility of a DCA procedure.
(Tr. 6/22/98 at 56.) M. Billebault also offered into evidence
the consent form he signed on February 16, 1995. The consent
formauthorized Dr. DiBattiste to perform "cardi ac
cat heterizati on and percutaneous translum nal coronary
angi oplasty.” (Def.'s Mem Supp. at 8.) On February 22, 1999,
M. Billebault arrived at Lankenau Hospital. Id. at 58. M.
Billebault testified that Dr. DiBattiste did not visit his room
prior to neeting himin the catheterization |ab where the
procedure was perforned. |d. at 60. Dr. D Battiste testified
that it was his normal practice to provide a patient with a
conpl ete run down of the procedure and the associated risks in

the catheterization lab prior to performng a procedure. (Tr.
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6/ 26/ 98 at 180-81.) Dr. D Battiste also testified that he did
not renmenber the exact words that he said to M. Billebault. 1 d.
On cross-exam nation, Dr. DiBattiste stated that he did not nake
a notation in any of the hospital records about informng M.
Bil |l ebault about the DCA procedure and that he did not recall the
| ength of the conversation. 1d. at 215.

After considering all the evidence presented by the
parties on the issue of inforned consent, the jury determ ned
that M. Billebault was not provided with the materi al
i nformation necessary to deci de whether to go forward with the
DCA procedure and found Defendants |iable on the inforned consent
claim Both sides presented testinony on the issue and the jury
made a determ nation based on that testinony. Although the
parties presented conflicting testinony, it is well within the
jury's province to weigh the evidence presented and to nmake
credibility determ nations regardi ng w tnesses. Fi neman, 980
F.2d at 211. The court finds that sufficient evidence was
presented for the jury to reasonably find liability agai nst
Def endants on the informed consent claimand will deny
Def endants' renewed notion for judgnent as a matter of |aw.
Additionally, the court finds that the verdict was not contrary
to the great weight of the evidence and will deny Defendants'
notion for a newtrial on the infornmed consent claim

B. Jury Instruction on the Informed Consent C aim
Def endants argue that the court commtted reversible

error by failing to include the second sentence of Defendants'
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proposed Point for Charge Nunmber 20 in its instructions to the
jury.® Defendants assert that the court should have added the
foll owing sentence to its jury charge:

The fact that a patient does not listen to or ask

guestions regarding the information provided by his or

her physician, or fails to read material provided by

t he physician does not suggest that a proper consent

has not been obtai ned.
(Def.'s Mem Supp. at 21.) Defendants argue that this om ssion
could have m sled or confused the jury and that the verdict could
have been based on the jury's m staken belief that the test for
i nformed consent was whether M. Billebault subjectively
under st ood what he was told, rather than the objective remarks of
Dr. DiBattiste and Dr. Bentivoglio.

Upon reviewing its charge to the jury, the court's

inquiry is whether the charge, "taken as a whole, properly

apprises the jury of the issues and the applicable law." Smth

v. Borough of WIlkinsburg, 147 F.3d 272, 275 (3d Cr. 1998)

(citation omtted). In Pennsylvania, the primary focus "with
respect to inforned consent is to guarantee that a patient is
supplied with all the material facts fromwhich an intelligent

choice as to nedical attention nmay be reached.” Mllard v.

Nagl e, 587 A.2d 10, 13 (Pa. Super. C. 1991); See Bl akesley v.

Wl ford, 789 F.2d 236, 239 (3d Cir. 1986) ("Infornmed consent in

Pennsyl vani a thus focuses on insuring that the patient be

6. Def endants properly preserved this objection to the jury
charge for purposes of filing post-trial notions by objecting to
t he exclusion of this charge before the jury retired to consi der
its verdict. (Tr. 6/30/98 at 48.); see Fed. R Cv. P. 51
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apprised of all feasible alternatives and possi bl e adverse
affects which mght arise fromthe nedical procedure.").
Pennsyl vani a | aw focuses on what information was provided to the
patient. |In accordance with Pennsylvania |aw, the court's
instructions to the jury also focused on what information was
provided to the patient. (Tr. 6/22/98 at 21-24.) The court's
charge, taken as a whole, properly apprised the jury of the
applicable law and the issues that they were to decide. The
court will not grant a new trial on this ground.

C. Precl usi on of Testinony by Dr. Bentivoglio' s Counsel

Def endants argue that the court commtted reversible

error when it precluded themfromoffering evidence that M.
Bill ebault's counsel offered to dismss Dr. Bentivoglio fromthe
case if Dr. Bentivoglio testified that he did not obtain M.
Bill ebault's consent for a DCA procedure. Defendants sought to
i ntroduce the testinony of counsel who represented Dr.
Bentivoglio.’ Defendants argued that counsel for Dr. Bentivoglio
woul d testify that M. Billebault's counsel offered to dismss
Dr. Bentivoglio fromthe case if he testified that he failed to
obtain M. Billebault's consent for a DCA procedure and that Dr.
Bentivoglio refused this offer. (Tr. 6/26/98 at 3-9.)
Def endants further argued that the testinony would be offered to

show a prior consistent statenent by Dr. Bentivoglio regarding

7. The court granted Dr. Bentivoglio' s notion for summary
judgnment and di sm ssed all clains against himby Oder dated May
19, 1998.
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i nformed consent for the DCA procedure. The court precluded the
testinmony. (Tr. 6/26./98 at 3-11.) Defendants argue that the
testinony was adm ssible as a prior consistent statenent and was
necessary to rehabilitate Dr. Bentivoglio's testinony. ®

Under Federal Rule of Evidence 801(d)(1)(B), a prior
statenment by a witness is admssible if: (1) the wtness
testifies at trial and is subject to cross-exam nation concerning
the statenent; and (2) the statenment is consistent with the
declarant's testinony and is offered to rebut an express or
i nplied charge of recent fabrication or inproper influence or
notive. Fed. R Evid. 801(d)(1)(B). Prior consistent statenents
may not be admtted to counter all forns of inpeachnment or to

bol ster the witness nerely because he has been discredited. Tone

v. United States, 513 U. S. 150, 157-58 (1995) ("The Rul e speaks
of a party rebutting an alleged notive, not bolstering the
veracity of a story told."). A prior consistent statenent is

i nadm ssi bl e absent any charge of recent fabrication or inproper

i nfl uence or noti ve. United States v. Asher, 854 F.2d 1483, 1499

(3d Gr. 1988). The record does not denonstrate that M.
Bill ebault's counsel was seeking to attack Dr. Bentivoglio's

credibility or testinony by charging himwth recent fabrication

8. Def endants al so argue that the testinony was adm ssible
under Federal Rule of Evidence 408 to rehabilitate Dr.
Bentivoglio's testinony. The court disagrees, and as expl ai ned
at trial, there could be any nunber of reasons why Dr.
Bentivoglio did not agree to the offer of conprom se neking the
testinony's rel evance too speculative for the court to admt it
under Rul e 401.
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or inproper influence or notive. (Tr. 6/26/98 at 148-155.)

Rat her, the record denonstrates that M. Billebault's counsel was
gquestioning Dr. Bentivoglio' s recollection of the initial
consultation with M. Billebault on February 16, 1995 and
guesti oni ng hi mconcerning the consent form signed by M.

Bill ebault on that sane date. 1d. Accordingly, the court
properly excluded the offered testinony and will not grant a new
trial on this ground.

D. Adm ssibility of Dr. Charney's Testinony Concerning the
D fferences between the PTCA and DCA procedures.

In addition to the circunstances surrounding M.
Billebault's initial visit to MLCA and his visit to the hospital,
both parties presented evidence on the neaning of the phrase
"per cut aneous translum nal coronary angioplasty ("PTCA")." The
meani ng of this nedical term becane inportant because M.

Bill ebault clained that he only received infornmati on concerning
the risks of a balloon angioplasty and not a cutting procedure
like the DCA that was actually perforned by Dr. DiBattiste. M.
Billebault's expert, Dr. Charney, testified that PTCA referred to
a bal l oon procedure and not a cutting procedure like a DCA. (Tr.
6/3/98 at 50).° Dr. Charney al so expl ai ned that each procedure
invol ved different risks. 1d. Counsel for Dr. DiBattiste

objected to this portion of the video tape and any siml ar

9. Dr. Charney testified by video tape. References to the
transcript of June 3, 1998 correspond to Dr. Charney's video
deposition that was recorded on that date and played for the jury
on June 24, 1998.
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references fromDr. Charney on the ground that the differences
bet ween a PTCA procedure and a DCA procedure were not covered in
his expert report. The court overrul ed the objection.
Def endants argue that the court commtted reversible error in
allowing Dr. Charney's testinony concerning the differences
bet ween a PTCA procedure and a DCA procedure to be heard by the
jury.

An expert may testify on matters outside of his or her
report if the matter is within the expert's expertise, absent

unfair surprise or bad faith. DeMarines v. KILM Royal Dutch

Airlines, 580 F.2d 1193, 1201-02 (3d Cr. 1978); Kelly v. GAF
Corp., 115 F.R D. 257, 258 (E.D. Pa. 1987). Dr. Charney's expert
report states that other alternatives to a DCA procedure were
available to Dr. DiBattiste in treating M. Billebault. (Def.'s
Mem Ex. E at 2.) The report also states that the alternatives
"included coronary artery bypass surgery, coronary stenting and
angi oplasty.” 1d. The report further states that "[a]ll of

t hese alternatives shoul d have been di scussed when obtaining an
informed consent." 1d. The court finds, as it did at trial,

t hat because these alternatives are listed in the report and the
report states that these alternatives should be discussed with a
patient prior to performng any one of them it is not
prejudicial or unfair for the expert to define or explain terns
or procedures contained in or utilized in preparing an expert
report. Additionally, Dr. Charney's references to the

di fferences between a PTCA procedure and a DCA procedure were

13



Wi thin the scope of his expertise in interventional cardiol ogy
for which the court qualified himas an expert w tness under
Federal Rule of Evidence 702. There is no suggestion of bad
faith and given the content of Dr. Charney's expert report and
the issues in the case there was no prejudicial surprise to the
Def endants. The court will not grant a new trial on this ground.
E. Dr. Meilman's Testi nony

Def endants argue that the court erred in permtting Dr.
Meilman, M. Billebault's treating physician, to testify as to
the definition of the term PTCA. During Dr. Meilman's testinony,
M. Billebault's counsel asked himto explain the term
"per cut aneous translum nal coronary angioplasty.” (Tr. 6/23/98
at 18.) Counsel for Defendants objected. Before returning to
gquestioning Dr. Meilman, M. Billebault's counsel sought to
qualify Dr. Meilman as an expert in the field of interventional
cardi ol ogy. The court asked counsel for Defendants if there was
any objection to Dr. Meilman being qualified as an expert in that
field. Defendants' counsel responded, "none, your Honor." (Tr.
6/ 23/ 98 at 18.) The court accepted Dr. Meilnman as an expert in
interventional cardiology. As an expert in that field, Dr.
Mei |l man was conpetent to explain the neaning of the term
"percut aneous translum nal coronary angioplasty.” This
expl anation was relevant to his testinony concerning his
evaluation of M. Billebault's condition. The court finds that
it did not err inallowwng this testinony and will not grant a

new trial on this ground.
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F. Sufficiency of Evidence Supporting the Jury's Finding
of Negligent Retrieval

Def endants argue that M. Billebault did not offer
sufficient evidence to support the jury's finding that Dr.
DiBattiste was negligent in his efforts to retrieve the fractured
guide wire. At trial, Dr. Charney, an expert in interventional
cardi ol ogy, testified that Dr. DiBattiste was negligent in
conducting an "aggressive and prol onged" attenpt to retrieve the
broken guide wire section fromM. Billebault's artery. (Tr.
6/3/98 at 142.) Dr. Charney also testified:

the attenpt at retrieving the guide wire went on for

approxi mately four hours. This is an extrenely |ong

anount of tinme to continuously attenpt to put down

snares of the wres down into the coronary arteries.
(Tr. 6/3/98 at 65.) After considering this testinony and all the
evi dence presented by the parties on the issue, the jury
determned that Dr. DiBattiste was negligent in his retrieva
efforts. The court finds that sufficient evidence was presented
for the jury to reasonably find that Dr. DiBattiste was negligent
in his retrieval efforts and will deny Defendants' renewed notion
for judgnment as a matter of law. Additionally, the court does
not find that the verdict was contrary to the great weight of the
evidence and wi Il deny Defendants' notion for a newtrial on the
negligent retrieval claim

G Adm ssibility of Anonynous Hearsay Statenent

Def endants argue that the court erred in allowng M.

Billebault to testify regardi ng an anonynous statenent that he

clainmed to have heard in the operating room |Imediately after
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Dr. DiBattiste ended his attenpt to retrieve the broken guide
wire, he rushed M. Billebault to the operating roomfor
energency bypass surgery. (Tr. 6/24/98 at 26.) M. Billebault
testified that while he was in the operating room he heard
sonmeone say, "we have to do it now, we are going to lose him we
cannot wait any longer." (Tr. 6/22/98 at 71.) Defendants argue
that this testinony is hearsay and does not fall within an
exception to the general prohibition on presenting hearsay
statenments. Additionally, Defendants argue that admtting the
statenment resulted in unfair prejudice to Defendants. The court
di sagrees and finds, as it did at trial, that the statenment is
adm ssi bl e under either the present sense inpression or excited
utterance exceptions to the hearsay rule. Additionally, the
court finds that the statenment was not unfairly prejudicial.

1. Present Sense | npression

Under Federal Rule of Evidence 803(1) an out-of-court
statenent is adm ssible as a present sense inpression if it is "a
statenent describing or explaining an event or condition nmade
whil e the decl arant was perceiving the event or condition, or
i medi ately thereafter.” Fed. R Evid. 803(1). Three principal
requi renments nust be net before hearsay evidence nmay be admtted
as a present sense inpression: (1) the declarant nust have
personal |y perceived the event described; (2) the declaration
must be an expl anation or description of the event rather than a
narration; and (3) the declaration and the event described nust

be contenporaneous. United States v. Mtchell, 145 F. 3d 572, 576
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(3d Gr. 1998). M. Billebault testified that just after he
entered the operating roomhe heard the statenent at issue. The
statenment plainly relates to the events taking place in the
operating room and was cont enporaneous wth those events.

Def endants challenge the reliability of the statenent given that
t he decl arant i s unknown.

A principal requirenment of the present sense inpression
exception is that the declarant nust personally perceive the
event or condition about which the statenent is nade. Mtchell,
145 F.3d at 576. The court may infer that an unknown decl arant
personal |y perceived the event if the words of the statenent or
ci rcunst ances surroundi ng the event "show nore |ikely than not
that the declarant saw the event." [d. at 577 (citing Mller v.
Keating, 754 F.2d 507, 511 (3d Gir. 1985)).

The circunstances in this case provide sufficient
context fromwhich the court finds by a preponderance of the
evi dence that the unknown decl arant personally perceived the
event. First, M. Billebault was in a hospital operating room
for unschedul ed, energency bypass surgery when he heard the
utterance. Under normal circunstances this is a restrictive
envi ronment containing hospital personnel. Second, the content
of the statement --"we cannot wait"-- indicates that the
decl arant was |ikely one of the group of nedical personnel
attending to M. Billebault or was at the |east in close
proximty to M. Billebault. Third, M. Billebault testified

that at the tinme he heard the statenent he could see persons in
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hospital garb with masks and surgical clothing around him Under
these circunstances, the court finds that it is nore |likely than
not that the unknown decl arant personally perceived M.
Billebault lying on the operating roomtable being prepared for
ener gency bypass surgery and that the anonymty of the decl arant
does not effect the statenent's reliability.

2. Excited Utterance

Under Federal Rule of Evidence 803(2) an out-of-court
statenent is adm ssible as an excited utterance if it is "[a]
statenment relating to a startling event or condition made while
t he decl arant was under the stress of excitenent caused by the
event or condition." Fed. R Evid. 803(2). In order for a
hearsay statenent to constitute an excited utterance there nust
be: (1) a startling occasion; (2) a statenent relating to the
ci rcunstances of the startling occasion; (3) a declarant who
appears to have had opportunity to personally observe the events;
and (4) a statenent nmade before there has been tine to reflect
and fabricate. Mtchell, 145 F.3d at 576. 1In this case the
decl arant appears to have perceived at |east the preparation for
or the initial stages of an energency coronary bypass. As
di scussed above, the statenment was contenporaneous with the event
and is plainly related to the circunstances surrounding the
event.

3. Unfair Prejudice

Federal Rule of Evidence 403 allows the court to

exclude rel evant evidence if the probative value of that evidence

18



is substantially outwei ghed by the danger of unfair prejudice.
Fed. R Evid. 403. The statenent is probative of M.
Billebault's enotional and nental state at the tine of the events
and thereafter. That probativeness bal ances agai nst potenti al
prejudice or the possibility that the jury was inflaned by the
testinony. Additionally, Defendants' counsel was given the
opportunity to cross-exanine the witness on the reliability
aspects of the statenment and the contextual setting. The court
finds that the probative value of the testinony was not
substantial ly outwei ghed by the danger of unfair prejudice. The
court will not grant a new trial on this ground.
H. Danmages

Def endants argue that the verdict was excessive and

request remttitur or a newtrial on damages. A district court

may revi ew danages awards for excessiveness. Kazan v. Wlinski,

721 F.2d 911, 914 (3d Cir. 1983). However, the court nust be
"extremely reluctant to interfere with the time-honored power of
the jury, in the exercise of its collective judgnent, to assess

t he damages sustained by the plaintiff." Tann v. Service

Distributors, Inc., 56 F.R D. 593, 598 (E.D. Pa. 1972). A notion

for remttitur is left to the discretion of the trial judge, who
is in the best position to evaluate the evidence presented and
determ ne whether or not the jury has cone to a rationally based

conclusion. Spence v. Board of Educ., 806 F.2d 1198, 1201 (3d

Cr. 1986). It is an insufficient basis to reverse a jury's

award of damages sinply because the court finds that an award is
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extrenely generous, or that the court would have found the

damages to be considerably less. Walters v. Mntec/Int'l, 758

F.2d 73, 80 (3d Gr. 1985). The jury's verdict nmust be so | arge
as to "shock the conscience" of the court. Kazan, 721 F.2d at
914.

Def endants argue that M. Billebault's counsel made
inflammatory and unfairly prejudicial statenents that nore |ikely
t han not caused an excessive verdict. The record does not
support this argunent. There is no denonstration that M.

Bill ebault's counsel made inflammtory and unfairly prejudicial
statenents or introduced extraneous evidence that nore |likely

t han not caused an excessi ve verdict. See Draper v. Airco, Inc.,

580 A.2d 91, 97 (3d Gr. 1978). The court will not grant a new
trial on this ground.

Def endants al so argue that the evidence presented does
not support the anount of the verdict and that the court should
grant a new trial on damages or remttitur. The court disagrees.
M. Billebault presented evidence that he suffered extensive
injuries during the unsuccessful retrieval process, which | asted
over four hours. He presented evidence that two arteries that
were normal prior to the DCA procedure were danmaged during the
retrieval process. Further, the evidence showed that the
fractured portion of the guide wire remains |odged in M.
Billebault's left anterior descending artery. Additionally, Dr.
Brady, a psychiatric expert, testified that M. Billebault

suffers frompost-traumatic stress disorder as a result of the
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events that took place during and after the retrieval process and
will need future psychiatric care. (Tr. 6/24/98 at 55-61.) 1In
addition to the extensive testinony on pain and suffering and
physical injuries suffered during the DCA, M. Billebault also
presented evidence that he expended $100, 000. 00 i n out - of - pocket
nmedi cal expenses. (Def.'s Mem Supp. at 47.) The court finds
that the verdict is supported by the evidence of record and is
nei t her shocki ng nor excessive. The court will not grant a new
trial on damages and will not reduce the verdict.

l. Del ay Danmages

M. Billebault seeks del ay damages pursuant to

Pennsyl vania Rule of Civil Procedure 238. ' That rule provides
for the cal culation of such danages fromone year after the date
a defendant was first served with original process. Pa. R Cv.
P. 238(a)(2)(ii). The rule further provides that damages for
delay shall be calculated at the rate equal to one percent above

the prine rate as listed in the first edition of the Wall Street

Journal published for each cal endar year for which the damages
are awarded. Pa. R GCv. P. 238(a)(3).

M. Billebault requests del ay damages to be cal cul ated
from Cctober 21, 1997 to June 30, 1998. The prine rate published

inthe first edition of The WAll Street Journal for the years

1997 and 1998, plus one percent, are nine and one quarter percent

10. Pennsylvania Rule of Civil Procedure 238 is a substantive
rule that nmust be followed by federal courts sitting in diversity
and applying Pennsylvania law. Kirk v. Raymark Indus., Inc., 61
F.3d 147, 168 (3d G r. 1995).

21



and nine and one half percent respectively. (Pl.'s Mt. at 2.)
Plaintiff requests $162,949.98 in del ay damages under the

cal cul ation prescribed by Pennsylvania Rule of Cvil Procedure
238. Defendants do not oppose M. Billebault's notion for del ay
damages. Accordingly, the court will nodify the judgnment of

$2, 493, 000.00 to refl ect delay damages in the amount of

$162, 949. 98.

111, CONCLUSI ON

For the forgoing reasons, the court will deny Defendants'
renewed notion for judgnment as a matter of law and new trial or,
in the alternative, remttitur or newtrial on danages.
Additionally, the court wll grant M. Billebault's notion for
del ay damages.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERARD BI LLEBAULT : CIVIL ACTI ON
V. :
PETER M DI BATTI STE, M D., et al. NO 96-6501
ORDER

AND NOW TO WT, this 29th day of March, 1999, upon
consi deration of defendants, Peter M DiBattiste, MD. and Main
Li ne Cardi ovascul ar Associates, Ltd.'s Mtion for Judgnent as a
Matter of Law and New Trial or, in the alternative, Remttitur or
New Trial on Danages, plaintiff Gerard Billebault's notion for
del ay damages and the responses thereto, I T IS ORDERED t hat:

(1) defendants Peter M DiBattiste, MD. and Main Line
Cardi ovascul ar Associates, Ltd.'s Mtion for Judgnent
as a Matter of Law and New Trial or, in the
alternative, Remittitur or New Trial on Danmges is
DENI ED; and

(2) plaintiff Gerard Billebault's notion for delay danages
is GRANTED. The judgnent entered on June 30, 1998 in
t he amount of $2,493,000.00 is hereby MODI FIED to
reflect delay danages in the anount of $162,949.98 for
a total award of $2, 655, 949. 98.

LOU S C. BECHTLE, J.



