IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARL M SM TH, : ClVIL ACTI ON
: NO 97-3613
Pl ai ntiff,
V.

ROBI N MENSI NGER, ET AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. MARCH 31, 1999

| NTRODUCTI ON

Plaintiff Carl M Smith, an inmate at the State
Correctional Institution at Pittsburgh, Pennsylvania (“SCl
Pittsburgh”) has filed at |east three | awsuits agai nst various
corrections officers, a prison hearing exam ner, a prison
busi ness nmanager, the Pennsylvania State Police, a state police
trooper, a public defender, and prosecutors fromthe district
attorney's office alleging nunerous constitutional clains arising
froma series of physical confrontations between the corrections
officers and plaintiff that allegedly occurred on June 3, 1995 at
the State Correctional Institution at Frackville, Pennsylvania

(“SCl Frackville”) and fromtheir aftermath.?

! This Court has previously dismssed plaintiff's clains
agai nst Hearing Exam ner Mary Cani no, Business Manager L. Pau
Burgard, Superintendent Martin Dragovich, Corrections Oficer
Robi n Mensi nger, Sergeant Jerome Paul ukonis, the Pennsyl vani a
State Police, Trooper Leo Luciani, Supervisor John Doe,
prosecutors Stacey Foust and Karen Byrnes Noon fromthe district
attorney's office, and public defender Anthony Urban. See Snmith
v. Urban, No. 97-6027, 1998 W. 98985 (E.D. Pa. Mar. 6, 1998);




In this case, plaintiff filed a pro se conpl ai nt
pursuant to 42 U.S.C. 8§ 1983 all eging that defendants,
Corrections Oficers David Novitsky, Paul Androshick, Bernard
McCol e, James Zubris, Raynond Jones, and Jeffrey Yurkiew cz,
violated plaintiff's Ei ghth Amendnent constitutional rights when
defendants utilized excessive force against plaintiff during the
course of the June 3, 1995 incidents. Before the Court is
def endants' notion for sunmary judgnent, and plaintiff's notion

for partial summary judgnent and evidentiary hearing.

FACTS
At approximately 1:20 p.m on June 3, 1995, when the
inmates on the cell block were being let out for yard, C O
Mensi nger requested the assistance of other corrections officers,
all eging that plaintiff punched her twice in the left eye. Pl.
Dep. at 42. Plaintiff denies commtting any assault upon C. O
Mensinger.? C. O Jones and C. O Yoder responded to C O

Mensi nger's request for assistance, whereupon C. O Jones and C O

Smith v. Luciani, Nos. 97-3037, 97-3613, 1998 W 151803 (E.D. Pa.
Mar. 31, 1998).

2 The Court notes that as a result of the all eged assault
by plaintiff upon C. O Mensinger, the Pennsylvania State Police
filed a crimnal conplaint against plaintiff for assault by a
prisoner, sinple assault, and retaliation for past official
actions. Prior to trial in the Court of Comon Pl eas of
Schuyl kil County, Crimnal Division, the crimnal conplaint was
anmended to include a third degree m sdeneanor charge of
persistent disorderly conduct. Plaintiff entered a plea of nolo
contendere to the charge of disorderly conduct, and the court
granted the Conmonwealth's notion for an entry of nolle prosequi
as to the remaining charges. Defs.' Mt. for Summ J., Ex. 2.
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Yoder handcuffed plaintiff with his arns behind his back. Pl.
Dep. at 43.

Def endants were to transport plaintiff to the
Restricted Housing Unit (“RHU’). Before reaching the RHU, C O
Novi t sky, C. O Androshick, C.O MCole, and C. O Zubris took
plaintiff to the unit nmanager's office on the cell block until
the remaining prisoners on the cell block had been released to
the yard. Pl. Dep. at 54; Defs.' Ans. at 3. C. O Jones and C O
Yurkiew cz followed the group into the unit manager's office.

Pl. Dep. at 55. Wile defendants were transporting plaintiff,
plaintiff resisted and struggled with defendants by throwi ng his
head and shoul ders into defendants.® Plaintiff denies assaulting
defendants. PI. Dep. at 58. Once inside the unit manager's
office, plaintiff contends that “all of [the defendants] W ere]
in back of me and they were pushing ny head right into .

cabinets and walls.” Pl. Dep. at 59. Plaintiff contends that he
was knocked to the floor, where C.O Novitsky choked him while
C. O Yurkiew cz kicked and punched plaintiff in the buttocks and
ribs. Pl. Dep. at 60-63. Plaintiff avers that C. O Yurkiewcz
and two ot her unnaned corrections officers then took plaintiff to

a reception area, where C.O Yurkiewicz got on top of plaintiff,

3 Ser geant Paul ukoni s issued a m sconduct report against
plaintiff for assault due to plaintiff's throw ng his head and
shoul ders into the corrections officers who were transporting
plaintiff to the RHU. C. O Jones, C O MCole, C. O Yurkiew cz,
C.O Zubris, and C. O Androshick issued individual witten
statenments corroborating Sergeant Paul ukonis' version of events.
Pl."s Resp., Exs. Db G At a m sconduct hearing held on June 8,
1995, plaintiff was found guilty of assaulting the corrections
officers. Pl.'"s Resp., Ex. H



ti ghtened the handcuffs causing plaintiff's wists to becone
di scol ored, subjected himto racial epithets, and hit himon the
back of the head. Pl. Dep. at 73.

Fromthe reception area, plaintiff was taken to the
infirmary, where he was exam ned by two nurses. The nedi cal
incident/injury report shows that plaintiff conplained of pain to
both sides of his ribs, right ear, and right eye. Defs.' Mt.
for Sunmm J., Ex. 3. The nurses treated plaintiff for slight
abrasi ons over his eyebrow and to his right forearm 1d. The
report indicates that plaintiff had full range of notion of al
extremties, and that there was no bl eeding, marks, or bruises to
plaintiff's rib area, right ear, or right eye. 1d. However,
plaintiff contends that his forehead was bl eeding, and that his
wists and rib area were swollen for approxi mately two weeks
after the incident. PI. Dep. at 76-83. Plaintiff was then taken
to the RHU. For two days after the all eged assault by
defendants, plaintiff was seen by nedical staff, where, according
to the nedical records, plaintiff was only treated for chronic
asthma. Defs.' Mot. for Sutm J., Ex. 3. On June 6, 1995,
plaintiff was nedically cleared for transfer. 1d.

As a result of these alleged physical confrontations,
C. O Mensinger issued a m sconduct report against plaintiff for

al l egedly punching her in the left eye.* Plaintiff also received

4 On that sane day, prior to the alleged assault by
plaintiff upon C.O Mensinger, C.O Mensinger issued another
m sconduct report against plaintiff for refusing to obey a direct
order, using abusive or obscene | anguage to an enpl oyee, and
presence in an unauthorized area. Pl.'s Resp, Ex. E
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a m sconduct report for assault issued by Sergeant Paul ukoni s,

whi ch was corroborated by C. O Jones, C.O MCole, C O

Yurkiew cz, C. O Zubris, and C.O Androshick in individual
witten statenents, alleging that plaintiff struggled with

def endants who were transporting plaintiff to the RHU by throw ng
his head and shoul ders into defendants. Pl.'s Resp., Exs. D, G
At a m sconduct hearing held on June 8, 1995, plaintiff was found
guilty of both the assault on C. O Mensinger and the assault on
defendants. Pl.'s Mot. for Summ J., Exs. D, E. Plaintiff

deni es assaulting the corrections officers, and avers that
Sergeant Paul ukonis fabricated his m sconduct report to falsely

justify the use of excessive force against plaintiff. Pl.'s

Resp. at b.

LEGAL STANDARD
Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnment as a matter of law.”
Fed. R Cv. P. 56(c). Wen ruling on a notion for sunmary
judgnment, the Court nust view the evidence in the |ight nost

favorable to the non-nobvant. Mat sushita Elec. I ndus. Co. V.

Zenith Radio Corp., 475 U. S. 574, 587, 106 S. C. 1348 (1986).

The Court nust accept the non-novant's version of the facts as
true, and resolve conflicts in the non-novant's favor. Bi l e

BMN Inc. v. BMVof North Anmerica, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992), cert. denied, 507 U S 912, 113 S. C. 1262 (1993).




The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. C.

2548 (1986). Once the novant has done so, however, the non-
nmovi ng party cannot rest on its pleadings. See Fed. R Gv. P.
56(e). Rather, the non-novant must then “nmake a show ng
sufficient to establish the existence of every el enent essenti al
to his case, based on the affidavits or by depositions and

adm ssions on file.” Harter v. GAF Corp., 967 F.2d 846, 852 (3d

Cr. 1992); see also Anderson v. Liberty Lobby, Inc., 477 U S.

242, 255, 106 S. . 2505 (1986). Wien there are cross-notions,
each notion nust be considered separately, and each side nust
still establish a | ack of genuine issues of material fact and
that it is entitled to judgnent as a matter of law. Rains v.

Cascade Indus., Inc., 402 F.2d 241, 245 (3d Cr. 1968); see also

Sterling v. Southeastern Pennsylvania Transp. Auth., 926 F. Supp.

65, 68 (E.D. Pa. 1996) (citing United States v. Hall, 730 F

Supp. 646, 648 (M D. Pa. 1990)); Wight, MIller & Kane, Federa
Practi ce and Procedure: Cvil 3d § 2720.

ANALYSI S
Plaintiff brings his claimpursuant to 42 U S. C
8§ 1983, which requires plaintiff to denonstrate that: (1) a
person deprived himof a federal right; and (2) the person who
deprived himof that right acted under color of state |law. See

Gorman v. Township of Manal apan, 47 F.3d 628, 633 (3d Cr. 1995).




Here, plaintiff alleges that he was deprived of his Eighth
Amendnent right to be free fromcruel and unusual punishnment when
def endants, acting under color of state law, unjustly utilized
excessive force against plaintiff. It is undisputed that
def endants were acting under color of state law. Thus, the issue
is whether the force used by defendants constitutes a violation
of plaintiff's Ei ghth Arendnent rights.

The Supreme Court has interpreted the Eighth
Amendnent ' s prohi bition against cruel and unusual puni shnment as
prohi biting “unnecessary and wanton infliction of pain.” Hudson

v. MMIllan, 503 U.S. 1, 5 112 S. C. 995 (1992) (citing Witley

v. Albers, 475 U S. 312, 319, 106 S. C. 1078 (1986)). To

det ermi ne whet her defendants violated plaintiff's Eighth
Amendnent rights, the Court nust anal yze: (1) whether defendants
acted with a sufficiently cul pable state of m nd; and (2) whether
t he al |l eged wongdoi ng was “sufficiently serious” to establish a
constitutional violation. Hudson, 503 U S. at 7. In instances
where prison officials stand accused of using excessive force
agai nst a prisoner, the core issue is whether the officers' use
of force was applied “in a good faith effort to nmaintain or
restore discipline or maliciously and sadistically for the

pur pose of causing harm” [d. at 6-7. Factors which may aid in
determ ni ng whether the force utilized by the officers was wanton
and unnecessary are: (1) the extent of the injuries suffered; (2)
the need for the application of force; (3) the relationship

bet ween the need and the amount of force used; (4) the threat



reasonably perceived by the officers; and (5) any efforts made to

tenper the severity of the forceful response. See id. at 7.
Whenever a prison official maliciously and sadistically

uses force to cause harm “contenporary standards of decency” are

violated, even if the resulting injuries are not significant.

Id. at 8-9. However, that does not nean that “every mal evol ent

touch by a prison guard gives rise to a federal action.” 1d. at

9 (citing Johnson v. dick, 481 F.2d 1028, 1033 (2d G r. 1973),

cert. denied, 414 U S 1033, 94 S. C. 462 (1973)). *“The Ei ghth

Amendnent's prohibition of 'cruel and unusual' punishments
necessarily excludes fromconstitutional recognition de mnims
uses of physical force, provided that the use of force is not of
a sort 'repugnant to the conscience of mankind.'” 1d. at 9-10
(quoting Wiitley, 475 U. S. at 327). Accordingly, although a
plaintiff need not establish significant physical injury in order
to prevail on an Ei ghth Amendnent claimof excessive force, a
plaintiff nust establish that his injury rises above the “de
mnims |level of inposition [upon constitutional rights] with

which the Constitution is not concerned.” |ngrahamyv. Wi ght,

430 U.S. 651, 674, 97 S. Ct. 1401 (1977).

Even assuming that plaintiff could show that defendants
acted with the requisite state of mnd, the Court concl udes that
the all eged wongdoi ng by defendants was not objectively harnfu
enough to establish a constitutional violation. Initially, the
Court notes that the injuries suffered by plaintiff were

relatively mnor. The nedical records show that plaintiff's



injuries consisted of slight abrasions to the forearm and above
the eyebrow. Plaintiff also conplained of soreness to the rib
area and wists, but did not require the treatnment of a
physician. Wiile it is true that plaintiff was seen by nedi cal
staff at the RHU for two days after the incident, nedical records
reveal that plaintiff was only treated for chronic asthm, and
there is no evidence showing that plaintiff ever sought or

recei ved subsequent treatnent for the injuries suffered as a
result of the force used by defendants.

Addi tionally, accepting as true plaintiff's version of
the facts, including being handcuffed, punched, kicked, and
thrown into cabinets and walls, and given the slight injuries
suffered by plaintiff, the Court finds that the incident between
plaintiff and defendants involved a de mnims use of force that

was not repugnant to the conscience of mankind. See, e.qg., Jones

v. Comm ssioner, No. 97-3921, 1998 W. 297636 (E.D. Pa. June 4,

1998) (concluding that corrections officers used de mnims force
to restrain prisoner by shoving the prisoner onto his bed,
grabbi ng his neck, tightening his handcuffs, and punching hin);
GQutridge v. Chesney, No. 97-3441, 1998 W. 248913 (E.D. Pa. My 8,

1998) (finding that corrections officer used de mnims force by
handcuffing prisoner and pushing himagainst a wall); Smth v.
Hulick, No. 97-801, 1998 W. 84019 (E.D. Pa. Feb. 25, 1998)
(finding that prisoner's injuries, including abrasions to his eye
and el bow, a cut inside his nmouth, bloody lip, and sore shoul der,

were de mnims); Colon v. Wert, No. 96-4494, 1997 WL 137172




(E.D. Pa. Mar. 21, 1997) (finding that corrections officer
slanming a cell door into prisoner's chest, which aggravated a

pre-existing back and neck injury, was de mnims); Robinson v.

Li nk, No. 92-4877, 1994 W. 463400 (E.D. Pa. Aug. 25, 1994)
(hol di ng that prisoner being handcuffed, dragged along a

corridor, and hit in the back was de mnims); Brown v. Vaughn

No. 91-2911, 1992 W 75008 (E.D. Pa. Mar. 31, 1992) (concl uding
that corrections officer striking prisoner in chest and spitting
on himwas de mnims). “Wiile this Court recognizes that the

| ack of a serious physical injury does not bar an Eighth
Amendnent action, this Court also cannot ignore its strong

evidentiary value.” Eppers v. Dragovich, No. 95-7673, 1996 W

420830, at *4 (E.D. Pa. July 24, 1996) (citing Norman v. Tayl or,
25 F. 3d 1259, 1263 (4th Gr. 1994), cert. denied, 513 U S. 1114,

115 S. C. 909 (1995)).

Mor eover, the record shows that defendants reasonably
perceived plaintiff to be a threat and the need for the
application of force was apparent. The di sturbance caused by
plaintiff allegedly punching C.O Mensinger twice in the eye, and
by continually struggling with defendants attenpting to transport
plaintiff to the RHU, occurred when other prisoners on the cel
bl ock were not | ocked in their cells and were being let out into
the yard. This situation created a substantially increased
security risk. As such, defendants utilized the necessary anount
of force to maintain and restore discipline, and prevent

plaintiff fromcausing further harm Al though plaintiff denies
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assaulting both C. O Mensinger and defendants, plaintiff offers
no evi dence in support of his denial beyond the allegations
contained within his pleadings, and the record reveal s that
plaintiff was found guilty of both assaults at a subsequent

m sconduct hearing. Gven the substantial security concerns
associated with escorting an uncooperative prisoner, and the
slight injuries suffered by plaintiff, the Court cannot
reasonably find that the force used by defendants was applied

mal i ci ously and sadistically with the purpose of causing harm

CONCLUSI ON

Based on the evidence on the record, the Court finds
that plaintiff has not shown by a preponderance of the evidence
that the force used by defendants was sufficiently serious or
obj ectively harnful enough to establish a constitutional
viol ation of the Ei ghth Arendnent. Therefore, the Court finds
that there is no genuine issue of material fact and defendants
are entitled to summary judgnment as a matter of |aw

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARL M SM TH, : ClVIL ACTI ON
: NO 97-3613
Plaintiff,
V.

ROBI N MENSI NGER, ET AL.,

Def endant s.

ORDER

AND NOW this 31st day of March, 1999, upon
consi deration of defendants' notion for summary judgnment (doc.
no. 36), plaintiff's nmotion for partial summary judgnment and
evidentiary hearing (doc. no. 52), and the responses thereto, it
i s hereby ORDERED t hat:

1. Def endants' notion for summary judgnent is
GRANTED; and

2. Plaintiff's notion for partial summary judgnent
and evidentiary hearing is DEN ED

It is further ORDERED that plaintiff's first Rule 11
notion for sanctions (doc. no. 44), plaintiff's second Rule 11
notion for sanctions (doc. no. 48), plaintiff's notion to strike
(doc. no. 50), and defendants' notion for protective order
staying discovery (doc. no. 54) are DENI ED AS MOOT.

It is further ORDERED that judgnment shall be entered in
favor of defendants and against plaintiff. The Cerk shall mark

this case CLOSED



AND I'T | S SO ORDERED.

EDUARDO C. ROBRENG



