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| NTRODUCTI ON

Plaintiffs, Jenny G abski, Mchael Ginnage, Richard
Ginnage, Oscar Hernandez, Marco Salinas, Jeffrey Sanple, Lillian
Suarez and Carmen Vel azquez ("Plaintiffs" or "marketing
representatives”) brought this action against their forner
enpl oyer, defendant Aetna Inc. ("Aetna") seeking severance and
sal ary continuation benefits. Specifically, plaintiffs advance
the follow ng three causes of action against Aetna: 1) violation
of Pennsylvani a's Wage Paynent and Col | ection Law, Pa. Cons.
Stat. Ann. 8 260 et seq., ("WPCL"); 2) non-paynent of benefits
under the Enpl oyee Retirenent |Income Security Act, 29 U S.C. 8§
1001 et seq., ("ERISA"); and 3) breach of contract.

Plaintiffs had been enpl oyed by Aetna Health Pl an of
Central and Eastern Pennsylvania, Inc., a subsidiary of Aetna

Life and Casualty Conpany (collectively "Aetna"), as marketing



representatives selling products pursuant to a contract Aetna had
with Mercy Health Plan ("Mercy"). After sonme tine, Aetna decided
to end its contractual relationship with Mercy, and as a result,
Aetna was prepared to termnate plaintiffs' enploynent on the
date Aetna's relationship with Mercy ended. Prior to this date,
however, Aetna offered each plaintiff the opportunity to continue
his or her enploynment with a successor entity, AmeriHealth HMO
Inc. ("AmeriHealth"). AneriHealth agreed to offer plaintiffs
positions and salaries with incentive conpensati on opportunities
whi ch were conparable to their current positions with Aetna. |If
plaintiffs accepted the position with Aneri Health, they sinply
woul d have continued selling the sane products, under the sane
terms and conditions, on AneriHealth's payroll. In Iight of
this, the Admnistrator of Aetna's Severance and Sal ary
Continuation Benefits Plan ("Plan Adm nistrator") determ ned that
since plaintiffs were given the opportunity to accept positions
wth AneriHealth, plaintiffs were not entitled to severance
benefits because a "Term nation of Enploynent", as defined in
Aetna's Severance and Sal ary Continuation Benefits Plan ("Plan"),
had not occurred.

Def endant noves for summary judgnent on the basis that:
1) plaintiffs' WPCL claimand breach of contract claimare
preenpted by ERI SA pursuant to binding Third Grcuit precedent

and 2) plaintiffs' clains for severance benefits under ERI SA fail



because the Plan Adm nistrator, who is given the sole power to
decide all questions of eligibility and the sole power to
interpret the provisions of the Plan, determ ned that plaintiffs
did not suffer a "Term nation of Enploynent” wthin the neaning
of the Plan and that determ nation nust be upheld because it was
not arbitrary or capricious.

Plaintiffs contend that summary judgnent in defendant's
favor is inappropriate because: 1) there is a genuine issue of
material fact whether Aetna's Plan Adm ni strator was operating
under a conflict of interest and whether the conflict should be
wei ghed as a factor in determ ning whether there was abuse of
discretion; 2) oral representations nmade by Aetna representatives
at a February 19, 1997 neeting, create a genuine issue of
material fact whether Aetna orally nodified the Plan; and 3)
based on the alleged oral nodifications, Aetna should be held
liable for paynents on an equitabl e estoppel theory.?

Plaintiffs, however, have not addressed whether the WPCL or the
breach of contract clains are preenpted by ERI SA

The Court finds that, under Third Circuit |aw,
plaintiffs' WPCL and breach of contract clains are clearly
preenpted by ERISA. In addition, the Court concludes that the

arbitrary and capricious standard is the proper standard of

1. Athough Plaintiffs' Anmended Conpl aint contains no claimfor
recovery based on an equitabl e estoppel theory, the Court wll
address this argunment in turn.



review applicable to this case, since plaintiffs have offered no
evi dence to show that the Plan Adm ni strator was operating under
a conflict of interest. The Court further finds that the Pl an
Adm ni strator's decision to deny benefits was neither arbitrary
nor capricious. Furthernore, the Court concludes that, as a
matter of law, plaintiffs cannot rely on an oral nodification to
change the terns of a plan under ERISA. Finally, the Court finds
that plaintiffs have failed to point to any evidence on the
record, which would allow themto recover based on an equitable
estoppel theory. As a result, summary judgnent in favor of Aetna

w Il be granted.

1. FACTS?

In 1988, Aetna, then Freedom Health Care, entered into

2. Plaintiffs have failed to file any affidavits, cite to any
depositions or produce any evidence which identifies their

factual position. |In fact, plaintiffs' Response to Aetna's
nmotion for sunmmary judgnment does not even contain a statenent of
facts. Plaintiffs note that they "intend to file before the date
of the hearing on Mdtion for Summary Judgnent Affidavits Contra
Summary Judgnent and/or Answers to Interrogatories which wll
further denonstrate the existence of disputed issues of fact."
Pls." Resp. to Aetna's Mdt. for Summ J. at 9. ("Pls.' Resp.").
This practice, however, is in direct contrast to the mandat es of
Federal Rule of G vil Procedure 56(e), requiring the non-noving
to file a response, "by affidavits or otherwi se provided in this
rule", setting forth specific facts. Fed. R GCv. P. 56(e).
Nevert hel ess, the Court will construe the facts of record pointed
to by defendant, the noving party, in the light nost favorable to
plaintiffs, the non-noving party.

4



a contract wwth Mercy. Pursuant to the terns of the contract
with Mercy, Aetna entered into a separate contract with the
Commonweal t h of Pennsylvania to provide health plan services to
Medi cai d beneficiaries in Eastern Pennsylvania. Aetna then
subcontracted this work for the Commonweal th out to Mercy. Mercy
did not contract with the Commonweal th because it did not wish to
offer famly planning services and did not have the HMO | i cense
required by the state.

Under the terns of the agreenent between Mercy and
Aetna, Mercy adm ni stered and was responsible for enrolling
eligible Medicaid beneficiaries into the health plan. However,
due to insurance and licensing regul ations, the marketing
representatives had to be enployed by Aetna. Mercy in turn
rei mbursed Aetna for all costs associated with enpl oying those
mar keti ng representatives.

Plaintiffs were all enployed by Aetna as marketing
representative. During the course of plaintiffs' enploynent at
Aetna, the conpany distributed to each plaintiff, an enpl oyee
manual whi ch expl ained the salary continuation and severance
benefits policies. Plaintiffs, however, were supervised by and
reported to Mercy personnel and Mercy supervisors nmade sal ary and
bonus deci sions regarding plaintiffs.

In 1996, Aetna nerged with US Healthcare. During that

same year, Mercy entered into a joint venture agreenent with



Keyst one and becanme affiliated with Ameri Heal th and | ndependent
Blue Cross. Also in 1996, Aetna decided to end its contractual
relationship with Mercy, effective March 31, 1997. Between
Decenber 1996 and March 1997, Aetna worked with Mercy, Keystone,
Aneri Health and the Comonwealth to help Aneri Health expand its
HMO | i cense to cover Eastern Pennsylvania and thus insure the
transfer of Medicaid beneficiaries fromAetna's health plan to
the Aneri Heal th/ Mercy heal th pl an.

Fromthe time Aetna decided to end its contractua
relationship with Mercy in Decenber of 1996, Aetna and Mercy
cooperated so that plaintiffs, who were then enpl oyed by Aetna,
could be transferred to enploynent with Aneri Heal t h/ Mercy once
Aneri Heal th obtai ned the necessary |icense and before the
contract with Mercy ended in March of 1997. As of February 1997,
however, Aetna did not know whet her Aneri Heal t h/ Mercy woul d be
able to obtain the necessary license by March 31, 1997. During
this time period, Aetna acknow edged that if AmeriHealth did not
obtain the license by March 31, 1997, plaintiffs could not be
enpl oyed by AnmeriHealth and would suffer a break in enploynent.

By February of 1997, plaintiffs were nade aware by
Aetna representatives that Aetna was ending its contractual
relationship with Mercy and of the potential end of their
respective enploynment. As a result, plaintiffs began calling

Aetna representatives to determ ne their enploynent status.



Thereafter, a February 19, 1997 neeting was schedul ed to address
plaintiffs' concerns.

At the February 19, 1997 neeting, an Aetna
representative explained to plaintiffs the follow ng: that Aetna
was ending its contractual relationship with Mercy; Aetna did not
know whet her plaintiffs would receive a job with
Ameri Heal th/ Mercy; that if each plaintiff did not receive a job
with Aneri Health/ Mercy by the tinme the contractual relationship
ended on March 31, 1997, they would be term nated by Aetna
effective on that date; and Aetna did not know if
Ameri Heal t h/ Mercy woul d obtain the necessary |license by March 31,
1997. In addition, at this neeting, Aetna handed out to
plaintiffs a docunent entitled "Summary of Aetna Separation
Program " which outlined Aetna's salary continuation and
severance policies.

In early March of 1997, Aneri Health obtained the
necessary license it needed to enploy plaintiffs. Wile
initially AmeriHealth stated that it would offer plaintiffs
conpar abl e positions, however, it would not conmt in witing to
such an offer. As a result, on March 11, 1997, a conference cal
i nvol vi ng Aetna, AneriHealth, Mercy and Keystone nanagenent was
conducted during which Aetna inforned the others that if Aetna
did not have witten confirmation of the job offers to

plaintiffs, they would be entitled to severance benefits under



Aetna's plan. Aetna also explained to Ameri Heal th, Mercy and
Keyst one managenent that, pursuant to the contract between Aetna
and Mercy, the costs of those benefits would be charged back to
Mercy.

On March 13, 1997, AneriHealth confirnmed in witing to
Aetna that it would offer plaintiffs enploynent with Aneri Heal th
and that their positions and salaries with incentive
opportunities would be conparable to their current position with
Aetna. Plaintiffs' enploynment with Ameri Health was to start
ef fecti ve Monday, March 17, 1997.

Al so, on March 13, 1997, a neeting was held at a Mercy
office, where plaintiffs and representatives from Aetna were
present. During this neeting, Aetna informed plaintiffs of the
follow ng: the date of the termnation of plaintiffs' enploynent
wth Aetna would be March 14, 1997; Aetna's contract with Mercy
expired March 31, 1997; plaintiffs were being term nated due to a
transfer of operations; and Aetna woul d not be payi ng severance
packages and/or salary continuation benefits to plaintiffs.?

Fol |l om ng Aetna's denial of severance and sal ary
continuation benefits, plaintiffs, pursuant to the Plan, appeal ed
the decision to the Appeals Sub-Committee by letters dated June

13, 1997. The Appeal s Sub-Comrittee voted to deny plaintiffs'

3. In addition, the next day, on March 14, 1997, Aetna wote
plaintiffs confirmng that they were offered positions wth
Aneri Heal t h.



appeal s because in their determ nation, plaintiffs had not
suffered a Term nation of Enploynent within the nmeaning of the
Plan and therefore were not entitled to severance and sal ary
continuation benefits. In a letter dated August 12, 1997, the
Appeal s Sub-Committee inforned plaintiffs' attorney of the

deci sion and the reasons for the denial.

[11. LEGAL STANDARD

Summary judgnent is appropriate if the noving party can
"show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R Cv. P. 56(c). Wuen ruling on a notion for sunmary

judgnent, the Court nust view the evidence in the |ight nost

favorable to the non-novant. Mat sushita Elec. Indus. Co., Ltd.

V. Zenith Radio Corp., 475 U. S. 574, 587 (1986). The Court nust

accept the non-novant's version of the facts as true, and resol ve

conflicts in the non-novant's favor. Big Apple BMN Inc. v. BMV

of N Aner., Inc., 974 F.2d 1358, 1363 (3d Cr. 1992), cert.

deni ed, 507 U.S. 912 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Once the

novant has done so, however, the non-noving party cannot rest on

its pleadings. See Fed. R Civ. P. 56(e). Rather, the non-



nmovant nust then "nmake a show ng sufficient to establish the
exi stence of every elenent essential to his case, based on the
affidavits or by depositions and adm ssions on file." Harter v.

GAF Corp., 967 F.2d 846, 852 (3d G r. 1992); see also Anderson v.

Li berty Lobby, Inc., 477 U.S. 242, 255 (1986).*

V. DI SCUSSI ON

A. ERI SA Preenption of State Law.

Section 514(a) of ERISA preenpts "any and all State
| aws insofar as they may now or hereafter relate to any enpl oyee
benefit plan.”™ 29 U . S.C. 8§ 1144(a). The United States Suprene
Court has concluded that "[t]he pre-enption clause is conspicuous
for its breadth . . . [and] . . . [i]ts deliberately expansive
| anguage was designed to establish pension plan regul ation as

exclusively a federal concern.” lngersoll-Rand Co. v. Md endon,

498 U. S. 133, 138 (1990) (citations omtted). "A law 'relates
to' an enpl oyee benefit plan, in the normal sense of the phrase,
if it has a connection with or reference to such a plan." Shaw

v. Delta Airlines, Inc., 463 U S. 85, 96-97 (1983). The Third

Circuit has concluded that a state law claim'relates to' and was

thus preenpted by ERISA if "the existence of an ERI SA plan was a

4. In this case, because plaintiffs, or the non-noving party,
have not conplied with the mandates of Rule 56(e) and have not
filed affidavits or pointed to evidence in the record, the Court
will construe the facts of record pointed to by defendant, in the
light nost favorable to plaintiffs.
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crucial factor in establishing liability, and the trial court's

inquiry would be directed to the plan . . . ." The 1975 Salaried

Retirement Plan for Eliqgible Enployees of Crucible, Inc. V.

Nobers, 968 F.2d 401, 406 (3d Cr. 1992), cert. denied, 506 U S.

1086 (1993).

Section 502(a)(1)(B) of ERISA also provides that a
participant or beneficiary of an ERI SA plan may bring a civil
action "to recover benefits due to himunder the terns of his
plan, to enforce his rights under the terns of the plan, or to
clarify his rights to future benefits under the terns of the
plan.” 29 U S.C. 8§ 1132(a)(1)(B). Thus, the Suprene Court has
found that a claimfor a denial of benefits, asserted under

comon |aw principles, is preenpted by ERISA. See Metropolitan

Life Ins. Co. v. Taylor, 481 U S. 58, 62-63 (1987).

In the present case, plaintiffs assert two state | aw
clains in the Arended Conplaint: a violation of the WPCL and a
comon | aw breach of contract claim It is undisputed, however,
that Aetna's Plan is an enpl oyee benefit plan wthin the neaning
of ERISA, 29 U S.C. 8 1003 et seq., and plaintiffs were
participants and/ or beneficiaries under such Plan. See 29 U S. C
8§ 1002. Plaintiffs have not offered any argunents to the
contrary and in fact have plead such facts in Count Il of their
Amended Conplaint. See Pls.' Am Conpl. ¢ 33-34. Plaintiffs

woul d be able to determ ne the anmobunt of any recovery under the

11



WPCL or a breach of contract claim only by reference to the Pl an
at issue and the provisions of ERI SA

The Court finds that the existence of Aetna's Plan is a
crucial factor to establishing liability as to both state | aw
claims and this Court would need to review Aetna's Plan in order
to determ ne whether defendant is |iable under either state | aw
clains. Thus, both state law clains clearly "relate to" ERI SA
and are preenpted.

The Third Crcuit decisions of Nobers and McMahon v.

McDowel I, 794 F.2d 100 (3d Cir.), cert. denied, 479 U S. 971

(1986) are dispositive. In MMhon, plaintiffs brought clains
pursuant to the WPCL for, anong other things, wages and severance
benefits against their former enployer. The Third Crcuit upheld
the district court’s grant of summary judgnment on the basis that
the claimfor severance benefits pursuant to the WPCL was
preenpted by ERISA. The court, relying on ERISA's explicit and
broad preenption provision, found that the WPCL claim“rel at ed

to” an enpl oyee benefit plan. 1d. at 106. The court stated that
“[1]nsofar as the WPCL authorizes the liability of [the enployer]
for unpaid enpl oyee benefit plan obligations, it obviously
relates, refers, and pertains to the underlying enpl oyee benefit
plans. The WPCL itself explicitly includes ERI SA plans within
its scope. 43 Pa. Stat. Ann. 8§ 260.2(a) (1985). Indeed, the

very existence of liability for unpaid pension contributions is,

12



in the first instance, a result of the federal schene.” 1d.
Plaintiffs in this case are al so precluded from advancing a claim
under the WPCL for the sane reasons as the plaintiffs in MMbhon.
The Third G rcuit also has found a breach of contract
claim simlar to plaintiffs, preenpted by ERISA. |In Nobers, a
group of fornmer enployees sought to bring a state | aw breach of
contract claimfor benefits pursuant to the enployer’s benefits
pl an. Nobers, 968 F.2d at 404. The court concluded that the
state | aw breach of contract action “related to” an ERI SA pl an
and was therefore preenpted by ERISA. 1d. at 406. Relying on

t he Supreme Court decision of |Ingersoll-Rand, the court stated

that “[t]he plans are certainly correct that the claimin Nobers
Il [claimof state |aw breach of contract] depends on the

exi stence of an ERISA plan.” 1d. The court further found that
“the trial court’s inquiry in Nobers Il would be directed to

ERI SA plans in that the cal cul ati on of damages woul d i nvol ve
construction of ERI SA pl ans, even though [the enpl oyers], not the
pl ans t hensel ves, would not be liable for damages.” 1d. Here,
simlar to the enployees in Nobers, plaintiffs’ state | aw breach
of contract claimagainst Aetna relates to an ERI SA plan and this
Court's inquiry in determning liability on the contract claim
woul d be directed to that plan. Aetna's Plan is clearly at the
heart of each of plaintiffs' state law claims. Thus, Count | and

11 are preenpted.

13



B. The Applicable Standard of Review of the
Adnministrator’s Interpretation of the ERI SA Pl an.

This action is governed by ERISA 29 U S.C § 1001 et
seq. However, ERI SA does not specify a standard of review
applicable to actions brought by a plan participant alleging a

deni al of benefits.® Firestone Tire & Rubber Co. v. Bruch, 489

U S 101, 109 (1989). Aetna asserts that the arbitrary and
capricious deferential standard should apply because the Pl an
vests the sole discretion to determne eligibility for benefits
and to construe the terns of the Plan to the Plan Adm ni strator.
In response, plaintiffs contend that a hei ghtened scrutiny
standard shoul d apply because the Plan Adm nistrator is operating
under a conflict of interest.®

The Court finds that the policy grants discretion to
the clains adm nistrator to nmake deci sions regardi ng benefits
eligibility, and thus, the arbitrary and capricious standard

applies. Under this standard, the Plan Adm nistrator's

5. See 29 U.S.C. § 1132(a)(1)(B).

6. Plaintiffs have offered no record evidence to support the
contention that the Plan Adm nistrator is operating under a
conflict of interest. Instead, plaintiffs sinply argue a genuine
i ssue of material fact exists regarding whether there is a
conflict of interest. Pls.” Resp. at 6. Although, allegations
of a conflict without nore is insufficient to raise a genuine
issue of material fact, see Kotrosits v. GATX Corp. Non-
Contributory Pension Plan for Salaried Enployees, 970 F.2d 1165,
1173 (3d Cir.), cert. denied, 506 U. S. 1021 (1992), the Court

will review both standards.

14



interpretation was reasonabl e and consistent with the terns and
goals of the Plan; thus, the decision will not be over-turned.
In addition, the Court finds that a heightened arbitrary and
capricious standard is not warranted since there is no record
evidence that Aetna’s Plan Adm ni strator was operating under a

conflict of interest.

1. The arbitrary and caprici ous standard of review

In determ ning the appropriate standard of review, the
Suprene Court in Firestone rejected the universal application of
the arbitrary and capricious standard when revi ewi ng an ERI SA
adm nistrator's decision regarding benefits eligibility. Rather,
applying principles of trust law, the Firestone Court held that
“a denial of benefits challenged under 8§ 1132(a)(1)(B) is to be
revi ewed under a de novo standard unless the benefit plan gives
the adm nistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the terns of
the plan.” Firestone, 489 U S. at 115. The Firestone hol ding

was interpreted by the Third Grcuit in Luby v. Teanmsters Health,

Welfare & Pension Trust Funds, 944 F.2d 1176 (3d Gr. 1991).

Under Luby, where an adm nistrator is granted discretionary
authority to grant or deny benefits, the adm nistrator's factual
determ nations as well as interpretations of the plan are

revi ewed under the arbitrary and capricious standard. 1d. at

15



1183- 84.

This discretionary authority need not be expressly
granted. Rather, it may be inplied fromthe policy's terns as a
whole. 1d. at 1180. Under the deferential arbitrary and
capricious standard, a district court may overturn a clains

admnistrator's decision only if it is W t hout reason,
unsupported by substantial evidence or erroneous as a matter of
law ” and “'the court is not free to substitute its own judgnent
for that of the defendants in determning eligibility for plan

benefits. Abnat hya v. Hoffman-La Roche, Inc., 2 F.3d 40, 45

(3d Cir. 1993) (citing Adanb v. Anchor Hocking Corp., 720 F

Supp. 491, 500 (WD. Pa. 1989)); MIller v. Metropolitan Life Ins.

Co., 925 F.2d 979, 983 (6th Cr. 1991); Lucash v. Strick Corp.

602 F. Supp. 430, 434 (E.D. Pa. 1984), aff'd, 760 F.2d 259 (3d
Cr. 1985). Therefore, the determ nation of the appropriate

standard of review depends upon whether the terns of the plan
granted the adm nistrator the discretion to act as a finder of
fact in assessing whether plaintiffs were eligible for salary

conti nuati on benefits. See Mtchell v. Eastnman Kodak Co., 113

F.3d 433, 438 (3d Gr. 1997); Luby, 944 F.2d at 1180.

In this case, the | anguage of the Plan afforded the
Plan Adm nistrator the discretion to determne eligibility for
benefits and to construe the terns of Aetna's Plan.

Specifically, section 3.1 of the Plan provides that “[t]he

16



Conpany shall be the Adm nistrator wwth the sole responsibility
for the admnistration of the Plan.” Aetna’'s Mt. for Summ J.,
Ex. 1 to Ex. C (“Aetna Plan”) at 12. In addition, section 3.2
grants the Adm nistrator the power and the duty “to construe and
interpret the Plan, decide all questions of eligibility,
determ ne the status and rights of Enployees, and determ ne the
anount, manner and tinme of paynents hereunder.” Aetna Plan at
13. That sane section further provides that “if there shal
ari se any m sunderstanding or anbiguity concerning the neaning of
any of the provisions of the Plan arising out of the
adm ni stration thereof, the Adm nistrator shall have the sole
right to construe such provisions . . . [and] [t] he decisions of
the Adm nistrator with respect to any matter it is enpowered to
act on shall be nade by its sole discretion based on the Pl an
docunents and shall be final, conclusive, and binding on al
persons.” 1d.

The cl ear and unanbi guous | anguage of the Plan provides
authority to the Plan Adm nistrator to construe and interpret the
Plan in making all eligibility determ nations. Thus, the

arbitrary and capricious standard nust be applied.

2. Application of the arbitrary and capri ci ous
st andar d.

Under the arbitrary and capricious standard of review,

a court nust uphold an administrator's interpretation of a plan,

17



even if it disagrees with it, so long as "the admnistrator's
interpretation is rationally related to a valid plan purpose and
is not contrary to the plain |anguage of the plan." DeWtt v.

Penn-Del Directory Co., 106 F.3d 514, 520 (3d Gr. 1997).

"Sinply put, under the arbitrary and capricious standard a court
may not disturb a fiduciary's interpretation of the plan so | ong

as it is reasonable." Keating v. The Witnore Mg. Co., No. 97-

4463, 1998 W. 372457, at *1 (E.D. Pa. June 4, 1998). Under this
standard and for the reasons set forth below, the Court finds
that the Plan Adm nistrator's decision to deny salary
continuati on and severance benefits was not arbitrary or
capri ci ous.

Al t hough the Third Grcuit has not adopted a test to
determ ne whether a plan admnistrator’s interpretation was
arbitrary or capricious, other courts have applied a series of
factors in determ ning whether a plan interpretation was

r easonabl e. Lockhart v. United M ne Wrrkers of America 1974

Pension Trust, 5 F.3d 74, 77-78 (4th Gr. 1993). Those factors

include: 1) whether the interpretation is consistent with the
goals of the plan; 2) whether it renders any |anguage in the plan
meani ngl ess or internally inconsistent; 3) whether it conflicts
with the substantive or procedural requirenments of ERISA;, 4)

whet her the administrator has interpreted the provision at issue

consistently; and 5) whether the interpretation is contrary to

18



the clear | anguage of the plan. 1d.; see also Myench v.

Robertson, 62 F.3d 553, 566 (3d Cr. 1995) (applying sane factors
in the context of determ ning whether a fiduciary abused
di scretion by investing enpl oyee assets solely in enployer

securities), cert. denied, 516 U S. 1115 (1996); MCall v.

Metropolitan Life Ins. Co., 956 F. Supp. 1172, 1181 (D.N. J. 1996)

(applying factors to adm nistrator’s decision to deny benefits to
enpl oyees, pursuant to plan). An analysis of these factors
further illustrates that the denial of benefits under the Plan
was reasonable and not arbitrary or capricious.

The stated goal of the Plan is to “specify the terns on
whi ch [Aetna] may grant inconme replacenent and ot her benefits to
certain enployees upon Term nation of Enploynent.” Aetna Plan at
1. Section 1.31 of the Plan explicitly defines when no
“Term nation of Enploynent” occurs within the neaning of the
Pl an:

No Term nation of Enploynent shall be deenmed to occur if (a)
t he Enpl oyer transfers an operation in which the Enpl oyee is
or can be enployed, transfers an Enpl oyee’s function, sells,
spins off or otherw se separates a part of the Enployer or
an Affiliate, and (b) no later than the date on which
paynents to the Enpl oyee under the Plan woul d ot herw se
comence, the Enployee is offered enploynent or the
opportunity to continue enploynment with the transferee or

ot her successor entity, whether or not such offer or
opportunity is accepted, whether or not such enpl oynent
woul d be consi dered Conparabl e Enploynent if it were offered
by the Enployer or an Affiliate, whether or not relocation
is required and whether or not |less than all of an

Enpl oyee’ s functions has been transferred. Mreover, an
Enpl oyee will not have a Term nation of Enploynent if the
Enpl oyee fails to Cooperate in the selection process where

19



operations are transferred to a new entity.
Aetna Plan at 6-7. Aetna has al so produced uncontradicted
evi dence that shows that the goal of the Plan has devel oped over
the years to avoid payi ng severance benefits in the situation
where Aetna transfers an operation and the enpl oyee is offered
the opportunity to continue enploynent with the transferee or
successor entity, because in these instances the enpl oyee woul d
not suffer a break in enploynent. See Aetna’'s Ex. D at 95.

Aet na has al so presented uncontradi cted evi dence of two
prior occasions where Aetna has ended its contractual
relationship with another entity, but prior to the date severance
and sal ary continuation benefits would otherwi se commence under
the Pl an, the enpl oyees are offered the opportunity to continue
their enploynment with the successor entity. The uncontradicted
record evidence further shows that in each anal ogous situation,
the Pl an Adm ni strator denied benefits to enpl oyees because they
did not suffer a "term nation of enploynent” wthin the neaning
of the Pl an.

For exanple, Aetna, pursuant to a contract with the
federal governnent, adm nistered the CHAMPUS program See
Aetna's Ex. D, T 9-10. However, when Aetna was outbid by a
conpetitor when the contract came for renewal, it arranged for
the majority of its enployees to be offered enploynent with the

repl acenent contractor. |d. Simlar to plaintiffs in this case,
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t he enpl oyees who received an offer of enpl oynent were denied
severance and salary continuation benefits. [d. {10.

Simlarly, pursuant to a contract with the federal
governnment, Aetna adm nistered Medicare prograns. 1d. After
sonme tinme, Aetna decided not to renewits contract with the
governnent. However, Aetna did agree to help arrange for
hundreds of Aetna enpl oyees to be offered enploynent with the
various replacenent contractors. 1d. The enpl oyees who received
an offer of continued enpl oynent were deni ed severance and sal ary
continuation benefits when the Pl an Adm ni strator concl uded t hat
a termnation of enploynent has not occurred.

Lastly, a review of the record evidence shows that the
Adm nistrator's interpretation of section 1.31 is in accordance
with the plain | anguage of the Pl an.

The Court finds that the Plan Adm nistrator's
interpretation of the plan was reasonable, consistent with the
terms and goals of the Plan, and consistent with prior
interpretation. Plaintiffs have offered no record evidence to
the contrary. Thus, this Court concludes that the Plan
Adm ni strator's decision was not arbitrary or capricious and the

Court wll therefore not disturb that interpretation.

3. Conflict of Interest.

Al t hough the Court agrees with Aetna that the arbitrary
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and capricious standard applies in this case, the Court's inquiry
does not end there. Plaintiffs argue that, even if the
deferential standard of review applies, the Court should apply a
hei ghtened arbitrary and capricious standard since the Plan

Adm ni strator was | aboring under a conflict of interest because
"denying the Plaintiffs' salary continuation and severance
benefits was the optimal course for Aetna . . . ." PlIs.'" Resp

at 6-7.

The Suprenme Court in Firestone noted that “if a benefit
pl an gives discretion to an admnistrator or fiduciary who is
operating under a conflict of interest, that conflict nust be
wei ghed as a 'facto[r] in determ ning whether there is an abuse
of discretion.'” Firestone, 489 U S. at 115 (citing Restatenent
(Second) of Trusts 8§ 187, Comment d (1959)). The Third G rcuit
has concluded if the "plaintiff has established the existence of
sufficient facts to prove the admnistrator of an ERI SA pl an

[has] a conflict of interest," then the court may apply a

"nodified arbitrary and capricious standard." Kotrosits v. GATX

Corp. Non-Contributory Pension Plan for Sal ari ed Enpl oyees, 970

F.2d 1165, 1173 (3d Cir.), cert. denied, 506 U S. 1021 (1992).

Under the nodified standard, if a significant conflict of
interest exists, then "the degree of deference afforded to
deci sions of plan admnistrators should be reduced . . . ." Id.

However, "[t]he nmere fact that an enployer acts as the
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adm nistrator of its owm ERI SA plan is not significant enough to
warrant a hei ghtened standard of review " Keating, 1998 W at

*2; see also Stout v. Bethlehem Steel Corp., 957 F. Supp. 673,

691 (E.D. Pa. 1997) (concluding that the hei ghtened standard was
not warranted where the only evidence of a conflict of interest
was the fact that an enployer acted as the adm nistrator of its
own ERISA plan). "Wile 'sone degree of conflict inevitably

exi sts where an enployer acts as the adm nistrator of its own
enpl oyee benefits plan,' the conflict need not be significant
enough to require the use of the nodified arbitrary and
capricious standard.” 1d. (citing Abnathya, 2 F.3d at 45 n.5).

A hei ghtened standard of review is not required when a conpany
"incurs no direct expense as a result of the allowance of
benefits, nor does it benefit directly fromthe denial or

di scontinuation of benefits."” Abnathya, 2 F.3d at 45 n.5. The
Third Grcuit, however, has found that a conflict of interest nmay
exist in the followng situations: (1) where the plan is
unfunded, and the benefits conme directly fromthe sponsor’s
assets, or (2) the plan is funded but the sponsor’s contributions
each year are determned by the cost of satisfying plan
liabilities in the i mediately preceding years. Kotrosits, 970
F.2d at 1173.

In Nolen v. The Paul Revere Life Ins. Co., 32 F. Supp.

2d 211 (E.D. Pa. 1998), this Court addressed the issue of
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whet her, because of an alleged conflict of interest, the Court
nmust apply a heightened arbitrary and capricious standard of
reviewto a claimadmnistrator's decision to deny disability
benefits. The plaintiff in Nolen argued that "the Court should
apply a heightened arbitrary and capricious standard of review
because defendant is |aboring under a conflict of interest by
acting as both the clains adm nistrator and the insurance conpany
who ultimately pays benefits to eligible participant.” 1d. at
215. This Court agreed and concluded that "there is an inherent
conflict of interest when the sane insurance conpany acts as both
the insurer and the clainms adm ni strator because, when the clains
adm nistrator agrees to pay a participant's claim a fortiori,
the insurer incurs a direct expense." 1d. at 216.

Plaintiffs have sunmarily asserted that Aetna’s Pl an
Adm ni strator was operating under a conflict of interest.
Plaintiffs, however, have not offered any factual support that
the plan is unfunded or that the plan is funded but the sponsor’s
contributions each year are determ ned by the costs of satisfying
plan liabilities in the imedi ately preceding years. The record
evi dence shows that the Plan is funded fromthe general assets of
the enployers. Aetna Plan at 15. Mst inportantly, Aetna
contends, and plaintiffs have not offered any contrary evi dence,
that Aetna intended to charge Mercy for any severance benefits to

be paid to plaintiffs pursuant to their contract. Thus, unlike
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the claimadmnistrator in Nolen, Aetna would not directly

benefit fromthe denial of salary continuation and severance
benefits, nor would Aetna incur a direct expense as a result of
the all owance of the benefits. Fromthe evidence of record, this
Court cannot conclude that the Plan Adm ni strator was operating
under a conflict of interest. Thus, the Court will not apply a

hei ghtened | evel of scrutiny.

C. Oral Mdification and Equitabl e Estoppel.

Plaintiffs argue that genuine issues of material fact
exi st regardi ng whet her the statenents nmade by Aetna
representatives at the February 19, 1997 separation neeting
constitute an oral nodification of the Plan. |In essence,
plaintiffs assert that the statenents nmade at the neeting anended
Aetna’s Pl an and Aetna shoul d be estopped fromdenying plaintiffs
the benefits based on those representations. Aetna first
contends that as a matter of |law, a plan under ERI SA may not be
orally nodified. |In addition, Aetna asserts that plaintiffs
cannot succeed on an equitable estoppel theory because they have
not asserted a claimfor equitable estoppel in their Anmended
Conpl ai nt, nor have they offered any evidence to support those
al l egations. Thus, Aetna argues that plaintiffs have failed to
put forth any evidence fromwhich a reasonable fact finder could

find Aetna |iable under an equitable estoppel theory and summary
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j udgnent nust be granted in their favor.

1. Oal Mdification Under ERISA.

Under Third Grcuit law, it is well-settled that ERI SA
precl udes an enpl oyer from making oral or informal nodifications

to enpl oyee benefit plans. Hozier v. Mdwest Fasteners, Inc.,

908 F.2d 1155, 1163 (3d GCr. 1990). 1In concluding that ERI SA
pl ans cannot be nodified based on oral nodifications which are
never reduced to witing, the court cited Section 402(a)(1l) of
ERISA. 1d. The court found that “[s]ection 402(a)(1l) of ERI SA
requires that ‘every enployee benefit plan shall be established
and mai ntai ned pursuant to witten instrunent.’” 1d. (citing 29
US C 8§ 1102(a)(1l). Thus, the oral conmunications nmade at the

nmeeting, as a matter of law, cannot nodify Aetna’s witten plan.

2. Equi t abl e Est oppel .

The Third G rcuit, however, has recogni zed occasi ons
where an enpl oyer can be held liable under ERISA in its fiduciary
capacity for making affirmative m srepresentati ons on an

equi tabl e estoppel theory. See Curcio v. John Hancock Miut. Life

Ins. Co., 33 F.3d 226, 235 (3d Gr. 1994). *“To succeed under
this theory of relief, an ERISA plaintiff nust establish (1) a
mat eri al representation, (2) reasonable and detrinental reliance

upon the representations, and (3) extraordinary circunstances.”
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Plaintiffs do not allege the necessary elenents to
support a claimof equitable estoppel in their Arended Conpl aint,
nor have they presented any evidence in their Response to Aetna’s
nmotion for summary judgnment to support this theory. Plaintiffs
sinply argue that the events which occurred at the February
nmeeting rai se genuine issues of material fact which preclude
summary judgnent.

Even accepting as true plaintiffs' description of what
occurred at the neeting, these sparse allegations do not raise a
genui ne issue of material fact which would preclude sumary
judgnent. In fact, Aetna does not dispute plaintiffs’
description of what occurred at this neeting, which are the only
facts that constitute plaintiffs' equitable estoppel claim It
is undisputed that at the neeting, an Aetna representative
explained to plaintiffs the followng: that Aetna was ending its
contractual relationship with Mercy; Aetna did not know whet her
plaintiffs would receive a job with Aneri Heal th/ Mercy; that if
each plaintiff did not receive a job with Aneri Heal th/ Mercy by
the time the contractual relationship ended on March 31, 1997,
they would be term nated by Aetna effective on that date; that in
accordance with Aetna’s enpl oyee handbook, even if a non-Aetna
j ob was obtained by plaintiffs, Aetna would pay salary

continuati on and severance benefits if plaintiffs were
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termnated; and Aetna did not know if AneriHeal th/ Mercy woul d
obtain the necessary |license by March 31, 1997.

Federal Rule of G vil Procedure 56(e) provides that
“the adverse party’s response [to a notion for sunmary judgnent],
by affidavits or as otherwi se provided in this rule, nust set
forth specific facts showing that there is a genuine issue for
trial. |If the adverse party does not so respond, summary
judgnent, if appropriate, shall be entered agai nst adverse
party.” Fed. R Cv. P. 56(e). In addition, the Suprene Court
has recogni zed that “Rule 56(e) provides that judgnent ‘shall be
entered’ agai nst the non-noving party unless affidavits or other
evidence ‘set forth specific facts showing that there is a

genuine issue for trial.’”” Lujan v. National WIldlife Federation,

497 U. S. 871, 888 (1990). “[T]he purpose of Rule 56 is to enable
a party who believes there is no genuine dispute as to a specific
fact essential to the other side’s case to demand at |east one
sworn avernent of that fact before the | engthy process of
litigation continues.” |1d. at 888-89.

Plaintiffs have failed to neet this m ni num burden.
They have offered no record evidence to support their assertion
that a genuine issue of material fact exists precluding summary
judgnment on their estoppel claim Plaintiff have failed to
all ege any facts denonstrating detrinental reliance or

“extraordinary circunstance” as required by Third Grcuit |aw
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A review of Third Circuit cases describing what
constitutes the “extraordinary circunstances” necessary for
recovery under an equitable estoppel theory, illustrates the
deficiencies in plaintiffs’ allegations. The Third Crcuit has
never clearly defined “extraordinary circunstances,” relying
instead on case law to establish its paraneters. Kurz v.

Phi | adel phia Elec. Co., 96 F.3d 1544, 1553 (3d G r. 1996) (citing

Curcio, 33 F.3d at 235), cert. denied, 118 S. C. 297 (1997).

However, the Third G rcuit has concluded that a plaintiff has
made a showi ng of “extraordi nary circunstances” when she shows
affirmative acts of fraud or simlar inequitable conduct by the

enpl oyer. Kurz, 96 F.3d at 1553; see also Rosen v. Hotel &

Rest aur ant Enpl oyees & Bartenders Union, 637 F.2d 592, 598 (3d

Cr.) (holding that pension fund could not deny benefits to
participant on grounds that participant’s enployer failed to pay
requi red contributions where fund adm nistrator allowed enpl oyee

to pay contributions hinself), cert. denied 454 U S. 898 (1981).

At other tinmes, the Third Crcuit has “focused on the network of
m srepresentations that arises over an extended course of dealing

between the parties.” Kurz, 96 F.3d at 1553; see also Smth v.

Hartford Ins. Goup, 6 F.3d 131, 142 (3d Gr. 1993) (suggesting

extraordi nary circunmstances mght exist where plaintiff
repeatedly and diligently inquired about benefits and defendant

repeatedly m srepresented scope of coverage to plaintiff).
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Lastly, the courts have exam ned the vulnerability of a plaintiff
i n determ ning whet her extraordinary circunstances exist. 1d.
Plaintiffs have failed to alleged any facts simlar to those
which the Third G rcuit concluded constitutes extraordinary
circunstances. In addition, plaintiffs also have failed to
present any facts that plaintiffs detrinentally relied upon any
representati ons nmade by Aetna. As a result, summary judgnent in

favor of defendant nust be granted.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNY GRABSKI, et al. : ClVIL ACTION
: NO. 98-677
Plaintiffs,
V.
AETNA, | NC.,
Def endant .
ORDER

AND NOW this th day of March, 1999, upon consi deration
of defendant Aetna's notion for sunmary judgnent (doc. no. 9) and
plaintiffs' response thereto (doc. no 11), it is hereby ORDERED
t hat :

1. Def endant Aetna's notion for summary judgnent is
CRANTED;

2. JUDGMVENT is ENTERED in favor of defendant and
agai nst plaintiffs; and

3. Defendant's notion for leave to file a reply (doc.
no. 12) is DENI ED AS MOOT.

The clerk shall mark this case CLOSED.

AND I'T IS SO ORDERED

EDUARDO C. ROBRENO, J.



