IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
EAST PENN SCHOOL DI STRICT, : CIVIL ACTI ON
Plaintiff, :
V.
SCOTT B., ET AL.,

Def endant s. : NO. 97- 1989

MEMORANDUM

Padova, J. Febr uary , 1999
Plaintiff, East Penn School District (“School District” or

“District”), brings this action pursuant to the Individuals with

Disabilities Education Act (“IDEA"), 20 U S.C A 8 1415(e)(2)

(West 1990 & Supp. 1998), in the nature of an appeal of the

deci sion of the Special Education Due Process Appeal s Revi ew

Panel (" Appeals Panel” or “Panel”). Defendants, Scott B. and his

parents Ronald and Stephanie B., have counterclaimed agai nst the

School District and filed a Third-Party Conpl ai nt agai nst

i ndi vidual Iy named school officials alleging violations of the

| DEA, 20 U.S.C. A 88 1400 et seq., 8 504(a) of the Rehabilitation

Act of 1973, 29 U S.C. A 8 794(a) (West 1999), the Anericans with

Disabilities Act (“ADA”), 42 U.S.C A 88 12101 et seq. (West 1995

& Supp. 1998), 42 U S.C A 8§ 1983 (West Supp. 1998) and 42

US CA 8§ 1985 (West 1994). Presently before the Court are

Plaintiff’s Motion for Disposition, Plaintiff's Mtion for

Summary Judgnent on Defendants’ Counterclains, and Third-Party



Def endants’ Motion for Summary Judgnent on the Third-Party
Conplaint. The Court heard oral argunment on all notions on
Novenber 14, 1998. This nenorandum deal s specifically with
Plaintiff’s Mdtion for Disposition, in which Plaintiff requests
this Court reverse the Appeals Panel Opinion. Plaintiff’s and
Third-Party Defendants’ Mtions for Summary Judgnment will be

deci ded subsequently. For the reasons discussed bel ow, the Court

w || adopt the Appeals Panel Qpinion with sone nodification.

St at ut ory Background

The IDEA's purpose is “to assure that all children with
disabilities have available to them. . . a free appropriate
public education whi ch enphasi zes speci al education and rel ated
services designed to neet their unique needs.” 20 US.C A 8
1400(c). A “free appropriate public education” is one that is
“provided in conformty wth the individualized education program
[(“I'EP”)] required under section 1414(d).” 20 U. S.C A 8
1401(a)(18). The IEP is the “centerpiece of the statute’s

education delivery systemfor disabled children.” Honig v. Doe,

484 U. S. 305, 311 (1988). The IEP nust include, inter alia, a

statenent of the services to be provided to the child, an
assessnent of the child' s current educational |evels, and the

annual goals set for that child. See 20 U S.C A 8§ 1401(a)(20).



Under the I DEA, the parents have the right to participate in
t he devel opnent of an appropriate IEP for their child. Id.
Parents al so have the right to both adm nistrative and judici al
review of an | EP proposed by the school. In Pennsylvania,
parents who object to an EP may first request an “inpartial due
process hearing” before a Hearing Oficer. 22 PA Code § 14.64
(1996). Any party aggrieved by the Hearing O ficer’s decision
may then appeal that decision to the Special Education Appeals
Panel. 1d. at § 14.64(m. Wen a final admnistrative deci sion
has been rendered, a dissatisfied party then has the right to
bring a civil action in either federal or state court. 20

U S CA § 1415(e)(2).

1. Factual and Adm nistrative Background

Scott B. is a student residing in the East Penn School
District; he was born on April 24, 1978 and is nearly 21 years of
age. The District has diagnosed himwith nultiple disabilities,
specifically nental retardation and physical disabilities.
(School District (“S.D.”) Hearing Exhibit (“Ex.”) 78.) He is
eligible for special education services under the |DEA

In early 1996, in order to conply with its biennial
responsibility to re-assess children eligible for special
education services under the IDEA, Plaintiff proposed that its

personnel re-assess Scott and develop a new nulti-disciplinary



eval uation (“MDE’) report. At that tinme, Defendants disputed the
District’s categorical diagnosis of Scott as nmultiply disabl ed,
wanted their own i ndependent educational evaluators (“IEES”) to
assess Scott, and, therefore, requested a due process hearing. A
due process hearing was held before a Special Education Hearing
Oficer (“Hearing Oficer”) on March 20, 1996, at the concl usion
of which the Hearing Oficer ordered Plaintiff to conduct an

eval uation of Scott using its personnel and to devel op an

| ndependent Educational Plan (“I1EP”) for Scott reflecting that
evaluation. (S.D. Ex. 74.) Thereafter, Plaintiff conducted the
eval uation, and produced a Conprehensive Eval uati on Report
(“CER’') and a proposed IEP in June and July of 1996 respectively.
(S.D. Ex. 78, 81.) Scott’s parents were dissatisfied with the
CER and submtted a di ssenting opinion.

During the tinme that Plaintiff was conducting its eval uation
of Scott, Defendants obtained their own | EEs. (Due Process
Hearing Transcript (“Tr.”) at 81-82; Parents’ (“P.”) Hearing
Exhibit (“Ex.”) 185, 186, 187.) The results of Defendants’ |EEs’
findings were not shared with Plaintiff prior to Plaintiff’s
formul ati on of the CER and proposed IEP. (Tr. at 319, 338.) 1In
addition, the parents chose not to participate in the
Mul tidisciplinary Team (“MDT”) or |EP neetings of July 11, 1996
and August 6, 1996, at which the District’s CER was used to

develop the IEP in question. (Tr. at 257, 524, 593.)



At the parents request, a second due process hearing was
held with regard to the follow ng issues:

(a) the proper classification and identification of Scott
B., i.e. nentally retarded or neurol ogically inpaired;

(b) reinmbursenent for the parents’ independent educati onal
eval uat ors;

(c) the appropriateness of Scott B.’s IEP for the 1996/ 1997
school year; and

(d) conpensatory educati on.

The due process hearing was conducted in six sessions conmencing
on August 21, 1996 and concl udi ng on Novenber 1, 1996.

By order dated Decenber 26, 1996, the Hearing O ficer found
in favor of Plaintiff in all respects and ordered it to proceed
with its proposed I EP, without revision or nodification. He
deni ed Defendants’ clains for conpensatory education and for
rei mbursenent for the |EEs.

Def endants fil ed exceptions to the Hearing Oficer’s
decision with the Right to Education Ofice. On February 17,
1997, the Appeals Panel affirned in part and reversed in part the
order of the Hearing O ficer. The Panel upheld the Hearing
O ficer’s decision concerning the identification and
classification of Scott B. as physically disabled and nentally
retarded, rather then neurologically inmpaired. (App. Pan. Op. No.
744 at 6-7.) It also upheld his denial of reinbursement for the
|EEs. (l1d. at 15-16.) The Panel reversed the Hearing Oficer’s

deci sion regardi ng the appropriateness of the proposed |IEP and
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conpensatory education, concluding that the District’s proposed

| EP was i nappropriate. (ld. at 11.) Specifically, the Panel
hel d that the proposed 1996/ 1997 | EP was substantively violative
of the IDEA in the areas of transition planning and assistive
technol ogy, and further, that the 1994/1995 and 1995/1996 | EP
were simlarly inappropriate. (ld. at 11-13.) Based on these
viol ations, the Panel awarded 675 hours of conpensatory education
in the deficient areas. (ld. at 13-14.)

In the matter at bar, Plaintiff argues, inter alia, that the

Appeal s Panel erred as foll ows:

(a) by concluding that the proposed IEP for the 1996/ 1997
school year was inappropriate;

(b) by concluding that the nulti-disciplinary teamdid not
i ncl ude persons who could or did conduct an eval uation of
Scott B.’s transitional needs, when in fact, a transition
coordi nator was a part of the team

(c) by concluding that the transition plan failed to
identify goals for Scott B. and failed to provide for a
communi ty-based instruction, when, in fact, goals were
specifically laid out in the transition plan and Scott B.
was bei ng provided comunity-based instruction;

(d) by concluding that the I EP was i nappropri ate because the
short-term objectives were not specific, neasurable and
observabl e when, in fact, specific criteria for achieving
all objectives were listed in the IEP

(e) by concluding that the assistive technol ogy device
proposed by the School District was not appropriate, when,
in fact, such device nmet his needs and was preferable;

(f) by concluding that the assistive technol ogy device was
not integrated into all aspects of Scott B.’s school day;

(g) by concluding that Scott B. was entitled to 675 hours of
conpensatory educati on because he had not received an
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appropriate transition program and assistive technol ogy pl an
for two and one-half school years of service; and,

(h) by concluding that if conpensatory education was
appropriate, it should be for two and one-half school years,
when, in fact, all parties agreed that an assistive device
was not appropriate until the 1995/ 1996 school year.

(PI.”s Conpl. at 4-6.)

Plaintiff requests this Court enter an order reversing the
Appeal s Panel Opinion insofar as it nodified the decision of the
Hearing Oficer. Therefore, the issues before this Court are (a)
t he appropri ateness of the proposed | EP, specifically regarding

its transition and assistive technol ogy conponents and (b) the

appropri ateness of an award of conpensatory educati on.

[11. Discussion

A Scope of Revi ew

The district court’s scope of review under the IDEA is
defined in 8§ 1415(e)(2), which provides:

Any party aggrieved by the findings and deci sion nmade

[ pursuant to a subsection of this Act] . . . shall have the
right to bring a civil action . . . which action may be
brought . . . in a district court of the United States

W thout regard to the anobunt in controversy. |In any action

brought under this paragraph the court shall receive the
records of the adm nistrative proceedi ngs, shall hear

addi tional evidence at the request of a party, and, basing
its decision on the preponderance of the evidence, shal
grant such relief as the court determnes is appropriate.

20 U S.C. A 8 1415(e)(2). In making its decision, the Court wll
use its “independent judgnent” “based on a preponderance of the
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evi dence,” while giving “due weight to the adm nistrative

determ nations.” See Board of Education v. Row ey, 458 U S. 176,

205-206 (1982). The Court nust “avoid substituting [its]
educati onal judgnents for those of state adm nistrative bodies.”

See Jonathan G v. Lower Marion School District, 955 F. Supp. 413,

414 (E.D.Pa. 1997).

Furthernore, in a two-tiered adm nistrative schenme such as
Pennsyl vania’s, the United States Court of Appeals for Third
Crcuit (“Third Crcuit”) has held that the district court should
accord due weight to the Appeals Panel, rather than the Hearing
O ficer, except with regard to questions of testinonial

credibility. Carlisle Area School v. Scott P., 62 F.3d 520, 529

(3d Gir. 1995).! Therefore, because the Appeals Panel’s reversal
of the Hearing Oficer’s decision rests on errors of |aw, over
whi ch the Panel exercised plenary review, rather than on factual
findings based solely on credibility judgnents nmade by the
Hearing Oficer, inits review of the admnistrative proceedi ngs,
this Court wll accord due weight to the Appeals Panel. See Id.

at 527.

' “[A] district court should still give ‘due weight’ to the
appeal s panel's decision when it reverses the hearing officer’s
conclusions of law, inferences fromproven facts, and factual
findings based on credibility judgnents where non-testinonial,
extrinsic evidence justified the appeals panel’s contrary
decision.” Carlisle Area School v. Scott P., 62 F.3d 520, 529
(3d Cr. 1995).




The Third Circuit has not spoken definitively on what
constitutes “due weight” under the Row ey standard, but it has
favorably cited the standard as devel oped by the Court of Appeals
for the First Grcuit.

The question of the weight due the adm nistrative
findings of fact nust be left to the discretion of the
trial court. The traditional test of findings being
binding if supported by substantial evidence, or even
by a preponderance of the evidence, does not apply.
Thi s does not nmean, however, that the findings can be
ignored. The court, in recognition of the expertise of
the adm ni strative agency, mnust consider the findings
careful ly and endeavor to respond to the hearing
officer’s resolution of each material issue. After
such consideration, the court is free to accept or
reject the findings in part or in whole.

Susan N. v. WIlson School District, 70 F.3d 751, 758 (3d Gir.

1995) (quoting Town of Burlington v. Departnment of Education, 736

F.2d 773, 791-92 (1st Cr. 1984)). In his dissenting opinion in

Fuhrmann v. East Hanover Board of Education, “Judge Hutchinson

further defined this standard by saying ‘if the evidence fairly
and rationally supports the agency’s findings, and those findings
are not cast into doubt by other evidence the agency did not have
before it, the district is justified in deferring to the state
education authorities’ expertise in deciding what educati onal

programis appropriate for an individual child.’” Delaware County

Internediate Unit #25 v. Martin K., 831 F. Supp. 1206, 1214

(E.D. Pa. 1993) (quoting Fuhrmann v. East Hanover Board of




Education, 993 F.2d 1031, 1043 (3d Cr. 1993) (Hutchinson, J.,
di ssenting)).?

Wth the above mandates in mnd, the Court notes at the
outset that it has heard no additional evidence in the instant
matter, and is therefore nmaking its determ nation on the sane
factual record available to the Appeals Panel. After careful
consideration of the record, and for the reasons nore thoroughly
di scussed below, this Court will adopt the findings of fact and
conclusions of law set forth in the Appeals Panel Opinion, as its

own, with sone nodification

B. The I EP
The Appeals Panel held that the District’s proposed |IEP for
the 1996/ 1997 school year was inadequate. The Panel expl ai ned
that while the I EP may have conplied with the procedura
regul atory requirenents of the |IDEA, as the Hearing O ficer held,

it failed to neet its substantive regulatory requirenents, and

therefore could not provide Scott wth any neani ngful educati onal

benefit. (App. Pan. Op. No. 744 at 7 (citing Board of Education

2 As noted by the court in Delaware County, the Fuhrnmann
maj ority nmade no comment on the dissent’s proposed definition of
“due weight,” and in Susan N., the Third Grcuit cites Judge
Hut chi nson’ s proposed definition approvingly. See Susan N., 70
F.3d at 758.
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v. Row ey, 458 U. S. 176 (1982).)% The Court notes that, “[i]n
adm ni strative and judicial proceedings, the school district
bears the burden of proving the appropriateness of the IEP it has

proposed.” Carlisle Area School, 62 F.3d at 533.

(1) Transition

According to the Appeals Panel, the major substantive
deficiency of the District’s evaluation and subsequent
educational plan was its lack of transitional evaluation and
pl anning. “Transition is an outcone oriented process that is
long range in nature. . .[and] should be conceptualized as a
bri dge between school prograns and the opportunities of adult
life.” 22 PA. Code 8§ 342.37. A statement of transition services
inthe IEP is required by the |IDEA beginning no |ater than the
age of 16. 20 U S.C. A 8§ 1401(a)(20)(D). The Court finds that
the District provided Scott only with vocational eval uations and
training, rather than with the full panoply of services that

transition planning envisions which are services “designed to

}In Rowl ey, the Suprene Court of the United States held that
an appropriate education as envisioned by the Education for
Handi capped Act, the IDEA s predecessor, is one which “consists
of access to specialized instruction and rel ated servi ces which
are individually designed to provide educational benefit to the
handi capped child.” 458 U S. at 200-01. The Third Crcuit has
interpreted Rowl ey to nean that in order for an IEP to be
appropriate it nust confer “nore than a trivial educational
benefit” to the disabled child. Polk v. Central Susquehanna
Internediate Unit, 853 F.2d 171, 180 (3d Cir. 1988).

11



prepare [Scott] . . . [for] life outside the public school

system” 22 PA. Code § 14.37.°

* Pennsylvania's statutory schene defines “transition” in

22 PA. Code 8 14.37 and 22 PA. Code § 342. 37.
22 PA. Code 8 14.37 “Transition” provides:

Each school district shall provide services designed to
prepare eligible students to make a successful transition to
life outside the public school system The district shal
request the participation of other appropriate agencies,
such as the local, regional or State Ofices of Vocational
Rehabi litation, Mental health/Mental retardation and Health
and hi gher education institutions, in the provision of these
servi ces.

22 PA. Code 8§ 342.37 “Transition” provides:

(a) Transition is an outcome-oriented process that is |ong
range in nature. Transition planning involves a partnership
of consuners, school -age services and prograns, post-school
services and prograns and |local communities that results in
hi gher education, enploynent, independent |iving and
comunity participation. Transition should be
conceptual i zed as a bridge between school progranms and the
opportunities of adult life.

(b) The school district shall designate persons responsible
to coordinate transition activities.

(d) The [Individual Transition Plan (“1TP")] shall be

devel oped by an interdisciplinary teamconprised of . . .(1)
the student and the student’s parents. . .(2) the appointed
district representative. . .[and] (3) representatives of

community agenci es.
(f) The I TP shall be a nulti-year docunent that covers the

remai ni ng period prior to the student’s prospective
graduation or exit from school.
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First, the Panel held that the District’s transitional
eval uati on was i nadequate because the nultidisciplinary team
(“MDT”) was not appropriately constituted as specified in 22 PA
Code 14.25.° “Specifically, the District did not include persons
who could or did conduct an evaluation of Scott’s transition
needs al though the District recogni zed that Scott had such needs
at the age of 15. " (App. Pan. Op. No. 744 at 9.) Wile the
District argues that its transition coordinator Mary K. Naunas
was a part of the MDT, the fact that the teamhad a transition
speci ali st does not require the conclusion that transitional
eval uati ons were conducted. The Court finds that the Panel’s
conclusion that no such transitional evaluations were perforned
i's supported by a preponderance of the evidence and adopts the
Panel " s concl usi on.

The Appeal s Panel further found that the transition plan, as
articulated in the proposed I|EP, “b[ore] no resenbl ance to that

which is required” by the statutory schene. See 22 PA. Code

5§ 14.25(f) provides:

Mul tidisciplinary eval uations shall be conducted by MDTs.
The MDT shall be formed in accordance with Chapter 342 on
the basis of the student’s needs and shall be conprised of
the student’s parents, persons famliar with the student’s
educati onal experience and performance, persons

know edgeabl e in each area of suspected exceptionality,
persons trained in appropriate eval uation techni ques and,
when possible, persons famliar wth the student’s cul tural
background. A single nenber of the MDT nay neet two or nore
of the qualifications specified in this subsection.
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14.37; 22 PA. Code 342.37, n. 3 supra.® First, the Panel
explains, the District failed to identify any goals that it had
for Scott after he | eaves school, and “[w]ithout such goals, any
transition plan becones a transition to nowhere.” (App. Pan. Qp.
No. 744 at 10.)" Second, the District’s transition plan was not
a nulti-year docunent covering the remaining period prior to
Scott’s prospective graduation as anticipated by the Act. 22 PA
Code 342(f). Finally, the Panel found that the transition plan
failed to address Scott’s individual and uni que needs and i nstead
pl aced Scott into existing generic prograns with sone m nor
adaptations. (App. Pan. Op. No. 744 at 10-11.)°8

Al t hough the District argues that the transition plan was
adequate in that it contained specific goals and addressed

Scott’s individual needs, this Court agrees with the Appeal s

® I ndeed, as the Panel indicated at the outset, the ME
provi des the foundation for the IEP, “an | EP cannot be
appropriate if the evaluation is inconplete. |If the MDE and/ or
| EP are inconplete, then a correct placenent cannot be made and
the student has been denied [a free appropriate public education
(“FAPE")].” (App. Pan. Op. No. 744 at 8-9.)

" The Panel found that many of the objectives set forth in
the I EP, not only the supposed transition goals, were unspecific.
For exanple, the Appeals Panel noted that criterion such as
“passi ng grade” are vague and el usive. The Panel explained that
nore definitive criterion were needed for neasuring Scott’s
progress, especially because in Scott’s case his progress is

likely to be slow and increnental. (ld. at 10-11.)

8 “In sum the transition plan especially and the IEP in
general does not reflect a plan to help Scott survive an adult
life. It is not functional. . .” 1d. at 11.
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Panel ' s assessnent that it was not sufficiently tailored to neet
Scott’s individual needs, and adopts the Panel’s findings. As
noted, the District bears the burden of proving the
appropriateness of the IEP, and it has sinply failed to carry its
burden. The District correctly notes the vocational assessnents
it conducted and the vocational goals which are included in the
proposed I EP. However, the District fails to address the other
aspects of transition planning which the Panel found to be
woefully lacking inits IEP, such as how Scott will get around in
the community, how he will neet his personal needs, and what
recreation opportunities he should strive for. (App. Pan. Op.

No. 744 at 10.) Throughout its Opinion, the Appeal s Panel
enphasi zes that vocational training is not transitional

training.® The Panel notes that Scott’s transitional needs are
broader than vocational education as he has nultiple
disabilities. (App. Pan. Op. No. 744 at 11.) Al of the
District’s argunents for the appropriateness of the transition
pl an address only vocational goals and training for Scott and do
not address the critical distinction identified by the Panel and

adopt ed by the Court.

(2) Assistive Technol ogy

° “A vocational evaluation is not a transition eval uation.
Vocati onal conpetence is but one part of transition services.”
(App. Pan. Op. No. 744 at 10.)
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Assi stive technology is a piece of equipnment, in this case a
| aptop conputer with a word prediction program “that is used to
i ncrease, maintain or inprove the functional capabilities of [a
child] with disabilities.” 22 PA Code § 14.1.' The
Pennsyl vani a Code provides that “[e] xceptional students who
requi re special instruction materials, supplies and equi pnent,

i ncl udi ng assi stive technol ogy, shall be provided with these

1022 PA. Code § 14.1 further provides:

Assi stive technol ogy services -- Services that directly
assist achild with a disability in the selection,
acquisition or use of an assistive technol ogy devi ce.
The termincludes the foll ow ng:

(i) Evaluating the needs of a child with a
disability, including a functional evaluation
of the child in the child s customary

envi ronment .

(ii) Purchasing, |easing or otherw se
providing for the acquisition of assistive

t echnol ogy devices for use bay children with
di sabilities.

(iii1) Selecting, designing, fitting,
custom zi ng, adapting, repairing or replacing
assi stive technol ogy devi ces.

(iv) Coordinating and using other therapies,
interventions or services with assistive

t echnol ogy devi ces, such as those associ ated
Wi th existing education and rehabilitation

pl ans and prograns.

(v) Training or technical assistance for a
child with a disability, or if appropriate,
that child s famly.

(vi) Training or technical assistance for
prof essi onal s (i ncluding individuals
provi di ng education and rehabilitation
services), enployers or other individuals who
provi de services to, enploy or are otherw se
inthe major life functions of children with
di sabilities.
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itens. . .with the nodifications necessary to neet the needs of
t he exceptional student.” 22 PA. Code 342.38(c).

The Appeal s Panel explained that the assistive technol ogy
conponent of the | EP was substantively flawed for “reasons
identical to those in [its] discussion of the transition

conponent,” and was therefore rendered i nadequate. (App. Pan. Op.
No. 744 at 12.) That is to say that the assistive technol ogy
conponent was inappropriate as fornulated by the District, in
that it would not confer any neani ngful educational benefit to

Scott. Specifically, the Panel found, inter alia, that the

assi stive device conponent was inappropriate because: (1) it was
not designed to perneate Scott’s entire school day?!!; (2) the
keyboarding instruction that he received was inadequately adapted
to his physical needs; (3) the School District wasted nearly a
year in obtaining and setting up the assistive device; and, (4)
the School District failed to offer any educational justification
for the use of the Telepathic program (ld. at 12-13.) The

Court agrees.

" The parent’s expert testified that Scott needed to |earn
to use the | aptop conputer and word prediction programin a
functional manner as a tool for |anguage. The District’s plan
did not integrate the assistive technology into all aspects of
Scott’s witten | anguage needs and therefore did not provide a
strategy for Scott to learn to use the technol ogy effectively.
(Tr. at 870-872, 877-880, 912, 927-928.) This testinony was not
contradicted by the District, and giving deference to the Panel’s
educational judgnent, the Court adopts its conclusion that the
assi stive technol ogy plan asserted by the parent’s expert would
confer a neani ngful educational benefit to Scott.
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Again, it is the School District’'s burden to prove the
appropriateness of its proposed | EP and, as was the case wth the
transition conponent, the Court finds that the District has
failed to carry its burden with respect to the assistive device.
The record reflects the foll ow ng:

(1) Scott’s need for assistive technol ogy was recogni zed by the
MDT in June 1994. (S.D. Ex. 69 at 2; P. Ex. 25 at 5; Tr. at 279,
289, 1130-31.);

(2) The 1994/1995 IEP indicates that Scott was assessed by Bonnie
Young, the District’s assistive technol ogy expert, for the
possi bl e acqui sition of an assistive technol ogy device. (P. Ex.
25 at 5.);

(3) Although the need was recognized in 1994, the assistive
device, in the formof a |aptop conputer with a word prediction
program cal |l ed Tel epathic, was not acquired until Septenber 11
1995, and the systemwas not functional until February 1996.
(S.D. Ex. 69 at 3-5; Tr. at 293, 453-457.);

(4) Scott’s teacher, Mary Lou Grigalonis, received only partia
training on Tel epathic on February 19, 1996, and was not
retrained until My 29, 1996, at which tinme other nmenbers of the
MDT were also trained. (S.D. Ex. 69 at 4; S.D. Ex 78 at 24.);

(5) Scott’s classroom ai de was never trained on Telepathic. (Tr.
at 512.);

(6) Scott’'s parents were not trained on Telepathic or on his
| aptop conputer. (Tr. at 1059-60.);

(7) Scott has significant fine notor skills problenms. (Tr. at
253-54, 336-37, 534.);

(8) Scott was enrolled in an integrated keyboarding class, i.e.
W th non-di sabl ed students. (Tr. at 499-500.);

(9) Wien Scott was tested at the A 1. duPont Institute, on Apri
17, 1996, the Telepathic programon his laptop “did not appear to
have any word prediction dictionary installed or custom zed.”

(P. Ex. 187 at 3; Tr. at 870.);
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(10) During the fall senester of 1996, Scott was utilizing his
conputer only once or twi ce per school day. (Tr. at 537-38.);

(11) The parents’ assistive technology expert testified that
Scott’s assistive technol ogy needs were greater than word

predi ction and included assistance with word recognition and
reading skills as he wote, as well as a grammar nodel. (Tr. at
914.);

(12) The Tel epathic programis only a word prediction program and
contains no grammar nodel. (Tr. at 876.)

As the facts above illustrate, the record supports the
Panel’ s concl usi ons, now adopted by the Court, with respect to
t he assistive device conponent of the IEP. Furthernore, the
Panel found the parents’ expert’s testinony regarding the
educati onal benefits of the Co:Witer word prediction program
very persuasi ve and uncontradi cted by any evidence presented by
the District. Gving due weight to the Panel’ s educati onal
judgnent, and after a review of the record, this Court also finds
the case for Co:Witer persuasive, and will not deviate fromthe
Panel’s conclusions. The program s granmar prediction facility,
whi ch Tel epat hi c does not contain, nakes the benefits of the
Co: Witer program educationally neaningful to Scott. As the
parents’ expert indicated, a word prediction program such as
Tel epat hi ¢, which does not contain such a function, may actually
be detrinental to the rate at which Scott perfornms. (Tr. at 926-
28.) The District’s case for Tel epat hic was unpersuasive in that
it presented no evidence that the Tel epathic program woul d confer

a simlar educational benefit to Scott.
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Finally, the District argues that, in reaching its
concl usi ons regarding the assistive device, the Appeals Panel was
judging the IEP retrospectively, rather than prospectively, and
hence using the wong |egal standard. (Pl.’s Mem Supp. Mot.

Disp. at 21 (citing Carlisle Area School v. Scott P., 62 F.3d at

530).)* The Court finds no nerit in this argunent. The Panel’s
conclusion that the | EP was i nappropriate was not based upon the
fact that Scott failed to progress in any one area. To the
contrary, the Panel’s conclusion was based on its educati onal
judgnent that the | EP was i nappropriate on its face when drafted.
The Panel’ s concl usions regarding Scott’s keyboardi ng instruction
and the timng of the District’s acquisition of an assistive
device nerely support its judgnent and are not illustrative of

hi ndsi ght. For exanple, a deficiency in the actual keyboardi ng
instruction during the 1995/1996 school year with no proposed
change in the keyboarding instruction in the IEP for the
follow ng year, supports the prospective conclusion that the

proposed | EP nust al so be i nadequate.

(ii) Conpensatory Education

12« Al ppropri ateness is judged prospectively so that any
| ack of progress under a particular |EP, assum ng arguendo that
there was no progress, does not render that |EP inappropriate.”
Carlisle Area School, 62 F.3d at 530.
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Under the | DEA, school districts are required to provide
di sabl ed students with a free, appropriate education until they
reach the age of twenty-one. 20 U S.C A 8§ 1412(2)(b). “An
award of conpensatory education extends the disabled student’s
entitlenment to the free appropriate educati on beyond age twenty-
one to conpensate for deprivations of that right before the

student turned twenty-one.” Carlisle Area School, 62 F.3d at

536.

The Panel awarded 675 hours of conpensatory educati on based
on its determnation that the IEPs for the 1994/1995, 1995/1996
and 1996/ 1997 school years were inappropriate. The Panel
determ ned that the District failed to provide appropriate
education in assistive technology and transition services from
the time that Scott was 16. It therefore ordered the District to
provi de conpensatory education in those areas equivalent to two
and one half (2 Y3 school years of service, i.e., the anount of
time equivalent to what Scott shoul d have received.

The District nmakes two argunments in its opposition to the

Panel’s award of conpensatory education. First, it argues that
the facts of this case do not approach the level of “quite

egregi ous circunstances” in Lester H v. Glhool, 916 F.2d 865,

872 (3d cir. 1990) or the “quite cul pable conduct” discussed in

Carlisle Area School, 62 F.3d at 537, that the Third Crcuit has

found to be involved in cases where it upheld the awardi ng of
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conpensatory education. Second, it argues in the alternative,
that if conpensatory education were appropriate in this case, the
Panel incorrectly applied the standard for such an award as

expressed by the Third GCrcuit in MC_ on Behalf of J.C v.

Central Regional School, 81 F.3d 389 (3d Gr. 1996).

The District’s first argunent is untenable as the standard
for granting conpensatory education was not determ ned by Lester

H. or Carlisle Area School. |In Carlisle Area School, the Third

Circuit declined to precisely define the appropriate |evel of
cul pabl e conduct required to justify an award of conpensatory

educati on. Carlisle Area School, 62 F.3d at 537. There, the

Court noted “that it is necessary, but not sufficient to
denonstrate that sone | EP was actual ly inappropriate, and that
bad faith is not required.” 1d.

The Third Crcuit established the standard in M C. on Behal f

of J.C. and held that “the right to conpensatory education should
accrue fromthe point that the school district knows or should

know of the IEP s failure.” MQC. on Behalf of J.C., 81 F.3d at

396. The Court expressed its holding as foll ows:

a school district that knows or should know that a child has
an inappropriate IEP or is not receiving nore than a de

m nims educational benefit nust correct the situation. |If
it fails to do so, a disabled child is entitled to
conpensatory education for a period equal to the period of
deprivation, but excluding the tinme reasonably required for
the school to rectify the problem
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After a careful review of the record, this Court believes
t hat conpensatory damages are appropriate in this case.
Therefore, the Court adopts the Appeals Panel award, but wll
nmodi fy the anmount of conpensatory education the Panel awarded for
assi stive technol ogy.

The Panel awarded Scott B. conpensatory education with
regard to the assistive technol ogy conponent for two and one half
years, corresponding to a period of deprivation for the 1994/1995
and 1995/ 1996 school years as well as the first half of the
1996/ 1997 school year. However, the record does not support the
Panel’s award of conpensatory education for assistive technol ogy
for the 1994/ 1995 school year.

The Court finds, as the Appeals Panel did, that the
1994/ 1995, 1995/1996 and the proposed 1996/ 1997 | EPs were
deficient in the assistive technol ogy conponent. However, the
Appeal s Panel’s award of two and one half years of conpensatory
educati on does not take into consideration “the tine reasonably
required for the school to rectify the problem” and therefore,
the Panel m sapplied the standard set forth by the Third GCrcuit.

MC. on Behalf of J.C., 81 F.3d. at 396.1

¥ The Court has considered the District’s other argunents
regardi ng the Panel’s all eged m sapplication of the MC._ on
Behalf of J.C. standard and finds they are without nerit.
Specifically, the District’s argues that because it was not aware
that the 1EPs in question were inappropriate and because it stil
does not believe themto be inappropriate that conpensatory
education is not warranted. This argunment is specifically
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Rat her than remand that question to the Appeals Panel, in
the interests of tine (as this case has been contested for nearly
three years and Scott is al nost 21 years old) this Court wll
deci de the appropriate neasurenent. The Court finds that the
District dragged its feet in acquiring Scott’'s assistive device
after the need for such a device was recogni zed, and certainly in
the training of its personnel so that Scott could realize sone
benefit fromthe technology. The Court finds that one school
senester is a reasonable anmount of tinme for the District to have
procured a suitable |aptop conputer and word prediction software,
and to have designed a functional plan for the inplenentation of
the technol ogy such as the plan proposed by the parents’ expert
witness. Therefore, the Court will reduce the Appeal s Panel

award by one school senester, the first senmester of the 1994/1995

contradicted in MC. on Behalf of J.C., where the Third Crcuit
st at ed:

Qobvi ously the case against the school district will be
stronger if the district actually knew of the

educati onal deficiency or the parents had conpl ai ned.
But a child s entitlenment to special education should
not depend upon the vigilance of the parents (who may
not be sufficiently sophisticated to conprehend the
probl em) nor be abridged because the district’s
behavior did not rise to the | evel of slothful ness or
bad faith. Rather, it is the responsibility of the
child s teachers, therapists, and adm ni strators--and
of the multi-disciplinary teamthat annually eval uates
the student’s progress--to ascertain the child s
educati onal needs, respond to deficiencies, and pl ace
hi m or her accordingly.”

Id. at 397.
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school year, and award Scott two years (270 hours) of
conpensatory education in assistive technol ogy. The Panel’s
award of conpensatory education for the inappropriate transition
services renmai ns undi sturbed. Therefore, this Court awards Scott
a total of 608 hours of conpensatory education.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EAST PENN SCHOOL DI STRICT, : CIVIL ACTI ON
Plaintiff, :
V.
SCOTT B., ET AL.,

Def endant s. : NO. 97- 1989

ORDER

AND NOW this 19th day of February, 1999, upon consi deration
of the Plaintiff’'s Mtion for Disposition (Doc. No. 22) and
Def endants response thereto (Doc. No. 26), and Oral Argunent held
on Friday, Novenber 14, 1998, IT IS HEREBY ORDERED t hat,
Plaintiff shall conply with the Special Education Due Process
Appeal s Panel Opinion No. 744 (Doc. No 2) as nodified by this
Opi ni on

BY THE COURT:

John R Padova, J.



