INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN J. PERSCHAU : CIVIL ACTION
Plaintiff, :

V.

USF INSURANCE COMPANY, :
Defendant. : NO. 97-7801

MEMORANDUM

Reed, J. March 22, 1999

Presently before the Court is the motion of Stephen J. Perschau (* Perschau”) for summary
judgment (Document No. 11), the response of defendant USF Insurance Company (“USF”)
thereto and the cross motion of USF for summary judgment (Document No. 12). The core issue
iswhether USF acted in bad faith during the claims process. For the reasons stated below, the
motion of Perschau will be denied and the motion of USF will be denied in part and granted in

part.!

|. BACKGROUND?
On November 30, 1996, afire damaged a building owned by Perschau. The building was
insured against fire loss under an all risk policy issued by USF. The USF policy covered aone

year period, from May 19, 1996 to May 19, 1997. The policy limited liability to $80,000 for loss

The Court notes that jurisdiction is proper pursuant to 28 U.S.C. § 1332 asthe parties are diverse and the
amount in controversy exceeds $75,000.00, exclusive interest and costs. Also, it is undisputed that Pennsylvanialaw

applies.

*The factsare drawn in large part from the stipulation of facts entered into by the parties. Additional facts
are based on the evidence of record. Finaly, all the facts and are viewed, aternatively for purposes of cross
motions, in the light most favorable to the nonmoving party as required when considering a motion for summary
judgment. See Carnegie Mellon Univ. v. Schwartz, 105 F.3d 863, 865 (3d Cir. 1997).




or damage to the building and provides actual cash value coverage but aso includes an 80%
coinsurance provision. On December 13, 1996, an appraiser for the USF estimated that the total
replacement cost value of the building to be $264,480 and that it would cost $55,686 to repair the
damage to the building.

In January, 1997, Perschau submitted arepair estimate. The adjuster for USF, George
Saunders, then arranged to meet with Kyle Moss, Perschau’ s brother and representative in the
adjustment process, and the apprai sers who supplied the estimates for each side. The meeting
was first scheduled for January 24, 1997, but was moved to January 29, 1997. Prior to taking
place, however, Moss canceled the meeting because Perschau was in the process of retaining a
public adjuster. On February 6, 1997, Saunders was informed the Perschau had retained Barry
Goodman as his public adjuster. Goodman provided an estimate to Saunders on March 10, 1997.

Goodman’ s estimate was substantially higher than the first estimate submitted by Perschau in
January. At that time, Goodman requested that USF advance Perschau $50,000 so that he could
begin repairs. USF issued an advance in the amount of $800 to allow Perschau to begin
demoalition.

On March 27, 1997, Goodman sent Saunders a Proof of Loss Statement. The Proof of
Loss included an itemized claim for damage to appliances in the amount of $10,429,94.
According to USF, however, the Proof of Loss did not identify the actual cash value of the
building and estimated the loss on a replacement cost basis. USF maintains that the actual cash
value of the building was necessary to negotiate an appropriate coinsurance penalty because the
property was underinsured. USF also maintains that the policy only provided for actual cash

value coverage and therefore the estimate of replacement cost was inappropriate. Consequently,



on April 8, 1997, Saunders informed Goodman that the Proof of Loss was being rejected as
incomplete.

On April 9, 1997, Goodman demanded an appraisal. In the same letter, Goodman
requested that USF forward the undisputed amount of the claim.® On April, 21, 1997, Saunders
informed Goodman of USF’ s choice of an appraiser. At the same time, Saunders objected to
Goodman’ s choice of appraiser, claiming that the appraiser was not a disinterested party as
required by the policy. On May, 12, 1997, Goodman named a different appraiser.

On June 18, 1997, Goodman again requested that USF pay the undisputed amount of the
clam. In aletter dated June 26, 1997, Patrick J. Keenan, counsel for USF, informed Goodman
that USF would only pay pursuant to its policy, i.e., after receipt of a Proof of Loss and within
thirty days of an agreement or an appraisal award. Harry P. Begier Jr., counsel for Perschau,
responded, asking again that USF pay the undisputed amount. On July 31, 1997, Begier renewed
his request that USF pay the undisputed amount. On August 11, 1997, USF sent Perschau a
check in the amount of $34,942.

Prior to the finalization of the appraisal award, Keenan advised Perschau that its claim for
appliances was not covered because the policy only covered the building and not its contents.
The policy, however, defines “building” to include the types of appliances for which Perschau
submitted aclaim. One month later, USF revised its position and advised Perschau that its
adjuster, Saunders, had inspected the items and determined that the appliances were not damaged

and, therefore, USF was refusing to submit the claim for the appliances to the appraisers.

3The undisputed amount of $21,054.90, according to Perschau, is based upon USF' s estimate of the total
replacement cost and repair cost and calculated according to the terms of the policy, i.e., limit of policy ($80,000)
divided by (80% x $264,480) times ($55,686) = $21,054.90.
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On November 17, 1997, afina appraisal in the amount of $59,046 was awarded. The
award included an appraisal of a 19.0 cubic foot frostless refrigerator but did not include an
appraisal of any amount claimed for other appliances. On November 21, 1997, USF paid the
outstanding balance owed to Perschau.

Also part of the history between the parties, was an attempt by USF to terminate any
future relationship between the parties. On March 5, 1997, USF sent a notice of nonrenewal.

The term of the policy ended May 19, 1997. On August 6, 1997, USF informed Perschau that the
Pennsylvania Insurance Department had advised USF that its nonrenewal notice wasinvalid.
Therefore, USF offered to reinstate the policy for a payment of $1,475. In the interim, the

premium for provisional insurance during May through August cost Perschau $942.65.

1. LEGAL STANDARD

Under Federal Rule of Civil Procedure 56(c), summary judgment may be granted when,
"after considering the record evidence in the light most favorable to the nonmoving party, no
genuine issue of material fact exists and the moving party is entitled to judgment as a matter of

law." Turner v. Schering-Plough Corp., 901 F.2d 335, 340 (3d Cir. 1990). For adisputeto be

"genuine," the evidence must be such that a reasonable jury could return a verdict for the

nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). If the moving

party establishes the absence of a genuine issue of material fact, the burden shifts to the non-
moving party to "do more than simply show that there is some metaphysical doubt asto the

material facts." Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

The non-moving party may not rely merely upon bare assertions, conclusory allegations, or



suspicions. Fireman's Ins. Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir. 1982).*

1.  DISCUSSION
A. Bad Faith

An action for bad faith on the part of an insurer is brought pursuant to 42 Pa. Cons. Stat.
Ann. 8§ 8371. The purpose of section 8371 isto provide a statutory remedy to an insured where

an insurer denied benefitsin bad faith. General Acc. Ins. Co. v Federal Kemper Ins. Co., 682

A.2d 819, 822 (Pa. Super. 1996). The statute provides:

In an action arising under an insurance policy, if the court finds that the insurer acted in
bad faith toward the insured, the court may take all of the following actions:

(1) Award interest on the amount of the claim from the date the claim was made by the
insured in an amount equal to the prime rate of interest plus 3%.

(2) Award punitive damages against the insurer.

(3) Assess court costs and attorney fees against the insurer.

42 Pa. Cons. Stat. Ann. § 8371. Although the statute only enables “the court” to award damages,
interest, costs and fees, the Seventh Amendment entitles a party to ajury trial asto the issues of

bad faith and punitive damages. Guesnt v. Western Pacific Mut. Ins. Co., 1998 WL 150985, at

*5 (E.D. Pa. March 30, 1998) (citing Y ounis Bros. & Co., Inc. v. Cigna Worldwide Ins. Co., 882

F. Supp. 1468, 1476 (E.D. Pa. 1994)).
In the insurance context, the term “bad faith” has acquired a peculiar and universally
acknowledged meaning:

Insurance. “Bad faith” on part of insurer is any frivolous or unfounded refusal to
pay proceeds of a policy; it is not necessary that such refusal be fraudulent. For

*On cross motions for summary judgment, the Court must determine separately on each party’s motion
whether judgement may be entered in accordance with the summary judgment standard. Sobczak v. JC Penny Life
Ins. Co., 1997 WL 83749 (E.D. Pa. Feb. 18, 1997).




purposes of an action against an insurer for failure to pay a claim, such conduct
imports a dishonest purpose and means abreach of aknown duty (i.e., good faith
and fair dealing), through some motive of self-interest or ill will; mere negligence
or bad judgment is not bad faith.

Polselli v. Nationwide Mut. FireIns. Co., 23 F.3d 747, 751 (3d Cir. 1994) (quoting Black’s Law

Dictionary 139 (6th ed. 1990) (citations omitted). To recover under aclaim of bad faith, an
insured must show by clear and convincing proof that (1) the insurer did not have a reasonable
basis for denying benefits under the policy and that (2) the insurer knew or recklessly

disregarded its lack of reasonable basisin denying the claim. Klinger v. State Farm Mut. Auto.

Ins. Co., 115 F.3d 230, 233 (3d Cir. 1997); Terletsky v. Prudential Property & Cas. Ins. Co., 649

A.2d 680, 688 (Pa. 1994). Although mere negligence or bad judgment is not bad faith, the Court
of Appeals of the Third Circuit has explicitly rejected a requirement that an insurer must have
been motivated by an improper purpose such asill will or self-interest. Klinger, 115 F.3d at 233-
34.

Based upon the record before it, this Court is satisfied that genuine issues of material fact
exist which preclude the granting of summary judgment in favor of either party on the issue of
bad faith. USF arguesthat it was justified in denying Perschau’ s claim for damage to appliances.
Initially, USF mistakenly asserted that the policy only covered the building and did not extend to
appliances. USF does not now dispute that the items are within the scope of the policy. Instead,
USF argues that its adjuster, Saunders, inspected the building on December 3, 1996 and
determined that the items were not damaged and, therefore, it has denied Perschau’ s claim.

Perschau, however, has submitted the “Verified Statement” of Moss in which Moss states

that he inspected the premises after the fire and noticed that all the claimed appliances had heat



damage, i.e., melted wires or plastic, and had debris from the ceiling on them. Moss also
described other visible damage such as shattered glass doors to the refrigerator and an air
conditioner which had “melted off the wall.”®> Based upon Moss's description, even a cursory
inspection would have reveaed that the appliances were damaged as aresult of thefire. If Moss
isto be believed, ajury could find that USF' sinspection of the premises was cursory and
insufficient, and therefore the decision to deny benefits was without reasonable basis. See
Guesnt, 1998 WL 150985, at *6 (factual issue regarding basis for denial precluded summary
judgment). Thus, | find that | cannot rule as a matter of law that a reasonable fact-finder could

not find by clear and convincing evidence that USF acted in bad faith.° Seeid.

SUSF argues that the Court may not consider Moss's “Verified Statement” because it is not notarized or
comply with 28 U.S.C. § 1746 which requires that unsworn affidavits expressly acknowledge the “penalty of
perjury” before they may be considered by the Court in a motion for summary judgment. United States v. Branella,
972 F. Supp. 294, 299-300 (D.N.J. 1997) (“The failure to acknowledge the penalty of perjury prevents the court
from considering the affidavits contents for purposes of summary judgment.”). Bethat asit may, Moss's statement
does explicitly acknowledge the penalty of perjury: “[ T]he foregoing statement are [sic] true and correct . . . |
understand that fal se statements herein are subject to the penalties of 18 Pa. Cons. Stat. Section 4904 relating to
unsworn falsification to authorities.” The fact that Moss's statement does not mimic the exact language of 28 U.S.C.
§ 1746 is of no consequence. Kerstingv. U.S., 865 F. Supp. 669, 676 (D. Hawai’'i 1994). The statute is one of
substance, not form. Here, Moss has stated that his statement is true and made under the penalties of perjury. Either
USF s argument is disingenuous or it did not read the last line of Moss's statement.

Genuine issues of material fact also preclude summary judgment with respect to Perschau’ s claim of bad
faith based upon allegations that USF failed to conduct an adequate investigation, misrepresented pertinent facts or
provisions relating to appliance coverage or compelled Perschau to unnecessarily ingtitute litigation by refusing to
submit the appliance claim to the appraisers.

However, to the extent that Perschau argues that conditioning the appraisal on depreciation, issuing a notice
of nonrenewal of the policy or failing to pay the “undisputed” minimum amount of the loss in atimely manner
constitute bad faith, summary judgment will be granted in favor of USF. First, although by statute Pennsylvania does
not allow for partial loss to be depreciated under standard fire policies, the policy at issue is not a standard fire
insurance policy, and, therefore, the policy must be applied as written. See London v. Ins. Placement Facility of
Pennsylvania, 703 A.2d 45, 49 (Pa. Super. 1997). Here, the policy explicitly provides for actual cash value coverage
which is calculated by deducting for depreciation. (See Stipulation of facts at § 6).

Second, Perschau has failed to demonstrate with clear and convincing evidence that the nonrenewal at the
end of the policy was an act of bad faith. See U.S. Metal & Coin & Jewelry Company v. Jewelers Mutual Insurance
Co., 1996 WL 494149, at *3-6 (E.D. Pa. 1996) (nonrenewal not bad faith where insurance company had avalid
reason for nonrenewal and there was no evidence that the underwriting department had contact with the claims
department). A mere assertion that USF issued a nonrenewal notice, albeit a defective one, isinsufficient to survive
summary judgment on the issue of bad faith.

Third, Perschau has also failed to demonstrate with clear and convincing evidence that USF acted in bad
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B. Unfair Trade Practices Claim

The provisions of the Pennsylvania Unfair Trade and Consumer Protection Law
(“CPL"), 13 Pa. Cons. Stat. An. § 201-1 et seq., limit private actions under that statute to persons
who purchase or lease “goods or services primarily for personal, family or household purposes.”

13 Pa. Cons. Stat. Ann. 8 201-9.2; see adlso Britamco Underwriters, Inc. v. C.J.H. Inc., 845 F.

Supp. 1090, 1096 (E.D. Pa. 1994), aff’d 37 F.3d 1485 (3d Cir. 1994): Trackers Raceway, Inc. v.

Comstock Agency, Inc., 583 A.2d 1193, 1196-97 (Pa. Super. 1990). “Thus, while aprivate

cause of action will lie under the [CPL] against an insurer based on allegedly unfair or deceptive
insurance acts or practices, the insurance being sued upon must have been purchased for a
personal, family or household purpose.” Britamco, 843 F. Supp. at 1996.

Here, Perschau purchased an all risk insurance policy from USF. The policy describes

faith by not paying a portion of the loss prior to the appraisal. See Polsdlli v. Nationwide Mut. Fire Ins. Co., 1995
WL 430571 (E.D. Pa. July 20, 1995). In Polsdlli, the insurer refused to pay the plaintiff an Additional Living
Expense (“ALE") benefit after her house burned down. Because she lacked funds, plaintiff “drifted from place to
place, living essentially on the charity of friends.” Id. at *8. In an effort to exploit plaintiff’s desperate need, the
insurer only offered to settle the ALE claim once it discovered plaintiff wasin danger of being evicted from her
temporary housing. At one point, plaintiff was forced to sleep in her car. The court found that the insurer knew of
plaintiff’s need and had a standard procedure of making advance ALE payments (which is the “only reasonable and
humane course of action”) in such circumstances. 1d. The court further determined that the insurer breached its duty
of good faith and fair dealing by failing to extend its policy of making advance ALE payments once it determined
coverage and the accidental origin of thefire. Id. Here, in contrast, thereis no evidence that Perschau was
financialy destitute or needed an advance payment to survive. The fire did not involve his home or leave him
without a place to live. Moreover, thereis no evidence that USF has a policy of paying in advance portions of arun-
of-the-mill commercial loss claims. Nor is there evidence that USF unnecessarily delayed the appraisal process, was
dilatory in processing Perschau’ s claim or responding to his correspondence, or attempted to use Perschau’s
misfortune or need for funds as alever to force him to settle.

Moreover, Perschau’ s reliance on the Unfair Insurance Practices Act, 40 Pa. Const. Stat. Ann. 88 1171.1 et
seq. (“UIPA™), for the proposition that Pennsylvania requires partial payment of a contested claim is misplaced.
Pertinent statutory provisions of Pennsylvania insurance law are deemed incorporated into insurance contracts
entered into in the Commonwealth of Pennsylvania. Santosv. Ins. Placement Facility, 626 A.2d 1177, 1179 (Pa.
Super. 1993). The UIPA requires insurers to “ effectuate prompt, fair and equitabl e settlements of claimsin which the
company’s liability under the policy has become reasonably clear.” 40 Pa. Cons. Stat. Ann. 8 1171.5(a)(10)(vi).
Section 1171.5, however, does not require that claims, in whole or in part, be paid once liability is reasonably clear.
To require an advance or partial payment on al claims would be to add an unwarranted judicial glossto the
otherwise clear statutory language.




the property as a“Apartment and Bar.”” (Brief In Support of Motion for Summary Judgment of
Defendant, USF Insurance Co., Exh. A). The policy isa“Commercial Lines Policy” and
contains two coverage areas expressly designated as “commercia” in the policy declarations.
(Id.). The monthly premium is divided between the commercia property coverage part ($1,080)
and the commercial general liability part ($395). (1d.). The uncontroverted evidence is that
Perschau purchased the insurance policy as alessor of the property for commercia purposes, not
personal, family or household purposes. Accordingly, Perschau does not have aright of action

under the CPL.® See, e.q., Britamco, 843 F. Supp. at 1096-97; Trackers Raceway, 583 A.2d at

1196-97.

V. CONCLUSION
Based upon the foregoing analysis, the motion of Perschau will be denied and the motion

of USF will be denied in part and granted in part. An appropriate Order follows.

"Perschau is acitizen of and resides in Arlington, Virginia. (Complaint at 1 1).

8Because Perschau does not have a cause of action under the CPL, | need not consider whether the conduct
of USF constituted malfeasance or mere nonfeasance. See Horowitz v. Federal Kemper Life Assur. Co., 57 F.3d
300, 307 (3d Cir. 1995) (“only malfeasance, the improper performance of a contractual obligation raises a cause of
action under the [CPL], and an insurer’s mere refusal to pay a claim which constitutes nonfeasance, the failure to
perform a contractua duty, is not actionable.”).




INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN J. PERSCHAU : CIVIL ACTION
Plaintiff, :

V.
USF INSURANCE COMPANY, :
Defendant. ; NO. 97-7801
ORDER

AND NOW this 22nd day of March, 1999, upon consideration of the motion of Stephen
J. Perschau (* Perschau”) for summary judgment (Document No. 11), the response of defendant
USF Insurance Company (“USF”) thereto and the motion of USF for summary judgment
(Document No. 12), and the supporting memoranda, pleadings, exhibits and affidavits submitted
by the parties, having found that there is a genuine issue of material fact, and for the reasons set
forth in the foregoing memorandum, it is hereby ORDERED that the motion of Perschau is
DENIED.

IT ISFURTHER ORDERED that the motion of USFisGRANTED with respect to the
request for relief under the Pennsylvania Unfair Trade Practices and Consumer Protection Law,
13 Pa. Cons. Stat. Ann. 88 201 et seq., and summary judgment is entered against plaintiff on that
claim.

IT ISFURTHER ORDERED that the motion of USFisGRANTED with respect to the
issues of whether conditioning the appraisal on depreciation, issuing a notice of nonrenewal of
the policy and failing to pay an advance on the loss in atimely manner constitute bad faith. The
defendant’s motion is otherwise DENIED.

IT ISFURTHER ORDERED that the parties shall submit ajoint report to the Court no



later than April 23, 1999 as to the status of settlement. If the parties need the assistance of the
Court in facilitating settlement negotiations, the report shall so indicate. By said date, plaintiff

shall contact the Deputy Clerk, Harry Grace, to arrange adate for afinal scheduling conference.

LOWELL A.REED, JR., J.



