IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL NO. 93-394
V. :
CRAI G B. SOCKOLOW : C.A. No. 98-764

VEMORANDUM & ORDER

J.M KELLY, J. MARCH , 1999

Presently before the Court are Craig B. Sokol ow s
(“Sokol ow) Objections to the Report and Recomrendati on of
Magi strate Judge Thomas J. Rueter on Sokolow s Mdtion to Vacate,
Set Aside or Correct Sentence pursuant to 28 U S.C. 8§ 2255.
Sokol ow has objected to al nost every aspect of the Report
and Recomrendation, but his Cbjections fall into three
categories: 1) his “actual innocence” excuses his raising issues
here for the first tinme which could have been rai sed on appeal;
2) “newWy discovered evidence” casts doubt upon his conviction;
and 3) his trial counsel was woefully ineffective such that
Sokol ow was denied a fair trial.

PROCEDURAL DEFAULT

An issue that could have been raised on direct appeal, but

was not, is subject to procedural default. United States v.

Frady, 456 U.S. 152, 162-67 (1982). Such clains are wai ved

unl ess the prisoner can show either actual innocence or cause
excusing the procedural default, and actual prejudice resulting
fromthe error. 1d. at 168. On several issues, Sokol ow contends

that he is “actually innocent,” therefore his failure to raise



t hese i ssues upon appeal should be excused. Beyond his statenent
of actual innocence, Sokol ow does not denonstrate that he is
actually innocent. For exanple, Sokol ow contends that an

| nternal Revenue Service determ nation refutes that he | aundered
in excess of $4,000,000. Sokolow has not shown what factors the
IRS relied upon in its determ nation or howthis refutes the
great quantum of evidence that he did in fact | aunder in excess
of $4, 000, 000.

NEWY DI SCOVERED EVI DENCE

Sokol ow contends that newy di scovered evi dence denonstrates
hi s innocence, the inapplicability of seizure of substitutable
assets and his inability to nake restitution. Sokol ow has
failed, with one exception, to nmake any show ng what this
evidence will prove. Accordingly, this newy discovered evi dence
does not support his Mdtion. Sokol ow does contend that there is
evi dence that many nenbers of his group did not receive billing
statenents with a Blue Cross logo. Even if this were true, it
woul d not overcone the great quantum of evi dence presented at
trial that Sokolow sold his insurance schene as a plan fully
covered by Blue Cross.

| NEFFECTI VE ASSI STANCE OF COUNSEL

In order to succeed on an ineffective assistance of counsel
claim a petitioner must show that: (1) “counsel’s representation

fell bel ow an objective standard of reasonabl eness” and (2)



“there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedi ng woul d have

been different.” Strickland v. Washi ngton, 466 U. S. 668, 688,

694 (1984). Upon reviewing the Objections filed by Sokol ow, the
Court agrees with Magi strate Judge Rueter; that Sokol ow has shown

neither of the Strickland elenents to support his assertion that

his attorney was ineffective.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : CRIM NAL NO. 93-394
V.
CRAI G B. SOKOLOW : C.A. No. 98-764
ORDER
AND NOW this day of March, 1999, upon consideration of

the Motion to Vacate, Set Aside or Correct Sentence pursuant to
28 U.S.C. § 2255 of Craig B. Sokol ow (“Sokolow'), the
Governnent’s Response thereto, the Report and Recomendati on of
Magi strate Judge Thomas J. Rueter, Sokolow s Objections to the
Report and Recommendation, and after after a careful and
i ndependent review of the record in this matter, it i s ORDERED
1. The Report and Recommendation is APPROVED and ADOPTED
2. Sokolow s Motion to Vacate, Set Aside or Correct
Sentence pursuant to 28 U S.C. § 2255 is DEN ED

3. There are no grounds to issue a Certificate of

Appeal ability.

BY THE COURT:



JAMES MG RR KELLY, J.



