IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GABRI ELLA C. SCOTT : CIVIL ACTI ON
VS.

UNI TED STATES ENVI RONMENTAL

PROTECTI ON AGENCY; and

THOVAS CURRAN BROWN : NO. 97-6529

ORDER _AND MEMORANDUM

ORDER

AND NOW to wit, this 16th day of WMarch, 1999, upon
consideration of plaintiff's Mtion for Relief from Voluntary
Di sm ssal under Federal Rule of G vil Procedure 60(b) (Docunent No.
16, filed January 13, 1999), and the related subm ssions of the
parties, I T 1S ORDERED, for the reasons set forth in the foll ow ng
Menmorandum that Plaintiff's Mtion for Relief from Voluntary
Di sm ssal under Federal Rule of Cvil Procedure 60(b) is GRANTED

IT IS FURTHER ORDERED that a Prelimnary Pretrial

Conference will be scheduled in due course.
MEMORANDUM
1. Facts and Procedural History: The relevant facts are

uncontested. On March 12, 1997, plaintiff filed a clai munder the
Federal Tort Cains Act, 28 U. S. C. section 2675(a)("FTCA"), agai nst
the United States Environnental Protection Agency ("E. P.A "). The
claim arises out of a collision on Decenber 4, 1996 between an

aut onobi | e owned by the E. P. A and operated by its enpl oyee, Thonmas



Curran Brown, and a New Jersey Transit bus in which plaintiff was
a passenger. On June 3, 1997, the E.P. A denied plaintiff's claim

On Cctober 22, 1997, after havi ng exhausted her adm nistrative
renedi es and in accordance with the FTCA's statute of limtations,!?
plaintiff filed a conplaint in this Court against the E.P.A , the
driver of the E.P. A vehicle, the NewJersey Transit Authority, and
t he operator of the New Jersey Transit Authority bus. On February
3, 1998, the Court dism ssed the conplaint against the New Jersey
Transit Authority and its enpl oyee ("state defendants") for | ack of
subject matter jurisdiction.? On February 9, 1998, plaintiff
voluntarily dism ssed the conplaint against the E.P.A and its
enpl oyee ("federal defendants"”). On February 20, 1998, plaintiff
filed a conplaint in New Jersey Superior Court against the state
and federal defendants and Keystone | nsurance Conpany. On May 1,
1998, after concluding that it | acked jurisdiction to hear the FTCA
claim the New Jersey Superior Court dismssed the conplaint
agai nst the federal defendants.

On Cctober 7, 1998, plaintiff filed a Mdtion to Reopen her
voluntarily dismssed action. On Decenber 30, 1998, the Court

denied the notion without prejudice to plaintiff's right to seek

! Under 28 U.S.C. 8 2401(b), plaintiff was required to
file her conplaint within six nonths of the final denial by the
E.P.A It is not contested that plaintiff's October 22, 1997
conplaint was within this tinme frane.

2 The Court concluded that the state defendants were
i mune fromsuit in federal court under the El eventh Anendnent.
Scott v. United States Environnmental Protection Agency, No. CV.
A. 97-6529, 1998 W. 46967 (E.D. Pa. Feb. 3, 1998).
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relief under Feder al Rule of Civil Procedure 60(b).

On January 13, 1999, plaintiff filed the instant notion,
argui ng that her voluntary dism ssal of the federal conplaint was
attri butabl e to excusabl e negl ect or m stake under Federal Rul e of
Cvil Procedure 60(b)(1). Plaintiff's counsel submts that he
chose to file the voluntary dismssal due to a "m staken belief
that for the purpose of judicial econony it would be nore efficient
for all of the parties . . . to have the nerits of this claim
adjudicated in the sane [forum ."® Mtion for Relief from Notice
of Voluntary D sm ssal at 3.

Federal defendants responded on January 29, 1999, arguing that
(1) granting the requested relief would violate the sovereign
immunity of the United States, (2) Rule 60(b) is inapplicable to a
voluntary dismssal, (3) plaintiff failedto file her notion within
a reasonable period of time, and (4) plaintiff failed to nmake a
show ng of excusabl e negl ect under Federal Rule of Civil Procedure

60(b)(1). The Court wll| address each of these argunents in turn.

2. The FTCA and Sovereign I nmunity: Federal defendants correctly

state that the FTCA is the exclusive renedy for danmages arising

3 the Mdtion to Reopen the voluntarily dism ssed
conplaint, filed Cctober 7, 1998, plaintiff's counsel asserted
reliance on the "entire controversy doctrine," a principle of New
Jersey law. The entire controversy doctrine seeks to assure that
all aspects of a legal dispute occur in a single lawsuit. The
goals of the doctrine are to pronote judicial efficiency, assure
fairness to all parties with a material interest in an action,

and encourage the conclusive determ nation of a |egal

controversy. dds v. Donnelly, 696 A 2d 633, 637 (N J. 1997)

I n
f
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fromthe negligence of a United States agency or its enpl oyees. 28
US C 8 2679(b)(1)(1994). The FTCA provides in pertinent part:

[AI'l clainms under the FTCA nust be] presented
in witing to the appropriate Federal agency
within two years after such claim accrues or
unl ess action is begun within six nonths after
the date of miling, by certified or

registered mail, of notice of final denial of
the claim by the agency to which it was
present ed.

Id. 8§ 2401(b).

It is uncontested that plaintiff filed her original claimin
accordance within the statute of limtations set forth in Section
2401(b). Federal defendants assert, however, that plaintiff is
attenpting an end-run around Section 2401(b) by seeking to re-open
her voluntarily dism ssed action. Those Defendants argue that
granting plaintiff's notion would i nperm ssibly exceed the Iimted
wai ver of sovereign imunity provi ded under the FTCA. Because only
Congress can increase the reach of the FTCA by extending the
statute of Ilimtations, they submt that the Court has no
jurisdiction to hear the instant notion. The Court disagrees.

Federal defendants confuse the application of the Federa
Rul es of Gvil Procedure with a cl ai ned extensi on of the statute of
limtations under the FTCA. The FTCA expressly nakes the Federal

Rul es of G vil Procedure applicable. United States v. Yellow Cab

Co., 340 U.S. 543, 553 and n.9 (1951). Thus, the Court retains
jurisdiction over plaintiff's FTCAclaimto the extent that Rule 60

is applicable to a voluntarily dism ssed conpl ai nt.



3. Rul e 60 and Vol untary Di sm ssal:

voluntarily dism ss a suit, without order of the court,

a notice of dism ssal

Fifth Grcuit stated in Anerican Cyananid Co. V.

Me CGhee,

295, 297 (5th Gr. 1963):

[The filing of the notice of dismssal] itself
closes the file. There is nothing the
defendant can do to fan the ashes of that
action into life and the court has no role to
pl ay. This is a matter of right running to
the plaintiff and nay not be extinguished or
circunscri bed by adversary or court. There is
not even a perfunctory order of court closing
the file. Its al pha and onega was the doing
of the plaintiff al one.

Thus, voluntary dismssal 1is self-executing and

Accordi ng

irreversi bl e.

such a di sm ssal, even under Federal Rule of G vil Procedure 60(b),

to the federal defendants, the disn ssa

whi ch provides in pertinent part:

Fed. R G v.

whet her a voluntarily dismssed suit is a "final judgnent,

On notion and upon such terns as are just, the
court may relieve a party or a party's lega

representative froma final judgnent, order

or proceeding for the follow ng reasons: (1)
m st ake, inadvertence, surprise, or excusable
neglect . . . . The notion shall be nade
within a reasonable tinme, and for reason[] (1)
.. . not nore than one year after the
j udgnment, order, or proceeding was entered or
t aken.

P. 60(b). Thus, the issue squarely before the Court

or proceedi ng" appropriate for relief under Rule 60(b).

concl udes

that it is.

Under Rule 41, plaintiff may
by filing
before a defendant files an answer.

317 F. 2d

autonmati c.

Those defendants cl ai mthat the Court may not vacate

The Court



In Wllianms v. Frey, 551 F.2d 932 (3d Cr. 1977), abrogated on

ot her grounds Torres v. Qakland Scavenger Co., 487 U. S. 312 (1988),

the parties had entered into a judicially approved "Stipul ati on”
whi ch settled the suit and provided that the action was di sm ssed
pursuant to Rule 41(a)(1). Wen faced with a petition to nodify
the Stipulation, the trial court was "concerned that there was
nothing left of the original lawsuit to nodify, since the suit had
been dism ssed.” Id. at 933. On appeal, the Third Circuit
concluded that the trial court had the power to consider the
petition to nodify the dism ssal agreenent. 1d. at 933-34. The
court reasoned that the dism ssal was a "proceeding," and thus the
petition fell wthin a Rule 60(b) notion for relief from a

"judgnent, order, or proceeding." See also In re Hunter, 66 F.3d

1002, 1004-05 (9th G r. 1995)(holding that a voluntary dismssal is
a final judgnent, order, or proceeding and thus eligible for Rule

60(b) relief); Noland v. Flohr Metal Fabricators, Inc., 104 F.R D

83 (D. Al aska 1984)(sane). The Court agrees with this reasoning
and concludes that a voluntary dism ssal under Rule 41 is a final

judgnent, order or proceeding within the anbit of Rule 60.*

4. Plaintiff's Motion was filed within a Reasonabl e Period of

4

Def endants submit that they did not stipulate to the
di smissal, and that the |lack of such stipulation sonehow changes
the analysis. This is a distinction without a difference. As
noted earlier, a voluntary dismssal is effected when plaintiff
files notice with the Court; a stipulation is not necessary.
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Ti me: A Rule 60(b)(1) notion such as the one at issue nust be
filed wwthin a reasonable tine and in any event not nore than one

year after the judgnent was entered. Pierce Associates, Inc. v.

Nenoburs Foundation, 863 F.2d 530, 548 (3d Gr. 1989). "[What is

a reasonabl e tinme nust depend to a | arge extent upon the particul ar

circunstances alleged.” Del zona Corporation v. Sacks, 265 F.2d
157, 159 (3d Gir. 1959).

As noted above, plaintiff voluntarily di sm ssed her conpl ai nt
on February 9, 1998, and then proceeded to pursue her clains in
state court. The New Jersey Superior Court dismssed the FTCA
claimon May 1, 1998, and a little over five nonths later plaintiff
sought to reopen her voluntarily dism ssed action in this Court.
The Court denied the notion to reopen on Decenber 30, 1998, and on
January 13, 1999, less than two weeks later and |less than a year
after plaintiff voluntarily dismssed her conplaint in federa
court, the instant notion was filed. Thus, inlight of plaintiff's
dogged and tinely pursuit of her clainms, the Court concludes that
the notion was filed wthin a reasonable tine and within the one-

year limtation provided by Rule 60(b).

5. Relief for M stake or Excusabl e Neglect under Rule 60(b)(1):
Plaintiff's counsel states that the voluntary dismssal was
m st aken. While counsel failed to recognize that the federa

district courts have exclusive jurisdiction over clains arising



under the FTCA, ® he argues that this m stake resulted froma desire
to consolidate all clainms and parties in one proceeding, thus
serving the purpose of judicial econonmy. The Court nust determ ne
whet her this m stake is "excusabl e" under Rule 60(b)(1).

A nmotion for relief under Rule 60(b) is directed to the sound

di scretion of the Court. Pierce Associates, Inc., 863 F.2d at 548.

Al t hough such notions are to be granted only in exceptional

ci rcunst ances, Boughner v. Secretary of Health, Educ. & Wl fare,

572 F.2d 976, 977 (3d Cr. 1978), the law favors determ nati on of

controversies on the nerits. Feliciano v. Reliant Tool Co., Ltd.,

691 F.2d 653, 656 (3d Cir. 1982)(setting aside default judgnment).
Thus, where the Court has not addressed the nerits of the novant's
claim a nore synpathetic hearing is warranted. [d. (concluding
that any doubt should be resolved in favor of granting relief so
that cases will be heard on the nerits).

Al though a search of the cases reveals no bright line rule
regarding when an error is "excusable," the Suprene Court has

provi ded sone guidance. In Pioneer Investnent Services, Inc. V.

Brunswi ck Assoc. Ltd. Partnership, 507 U S. 380 (1993), the Suprene

Court addressed the neaning of "excusable neglect” as used in
Federal Rule of Bankruptcy Procedure 9006(b) (1), and anal yzed the
termas it is used in other rules, including Rule 60(b). Thus, the

Pi oneer analysis is applicable to a notion under Rule 60(b). See

5 See 28 U.S.C. §§ 1346, 2675(b)(1997).
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Canfield v. Van Atta Buick/GVC Truck, Inc., 127 F.3d 248, 249-50

(2d Grr. 1997) (appl ying Pi oneer analysis in Rule 60(b)
determ nation); Joseph v. The Gap, Inc., No. CIV.A 98-1777, 1999

W. 106899 (E.D. Pa. March 1, 1999) (sane).

The Pioneer Court held that the determnation of what
constitutes excusable neglect is "at bottoman equitable one," and
thus the Court nust "tak[e] account of all relevant circunstances
surrounding the party's [act or] om ssion." Pioneer, 507 U S. at
395. In the context of a notion under Rule 60(b)(1), these
circunstances include (1) the danger of prejudice to the
non-novant, (2) the I ength of the delay and its potential inpact on
judicial proceedings, (3) the reason for the delay, including
whet her it was in reasonable control of the novant, and (4) whet her
the novant acted in good faith.

Looking to the first factor, prejudice to the defendant, the
Court notes that the governnment has not suggested that its ability
to defend against the claim will be hindered should the Court
vacate the voluntary dism ssal. Nor has it asserted |oss of

avai |l abl e evidence or substantial reliance upon the dism ssal to

support a finding of prejudice. See Ceneral Tire & Rubber Co. v.
Aynpic Gardens, Inc., 8 F.R D. 66, 70 (E.D. Pa. 1979) (di scussing

prejudice in context of notion for relief fromdefault judgnent).
Thus, the Court concludes that the first factor weighs in favor of
the plaintiff.

Wth regard to the second and third factors, the Court has



al ready noted that the delay has been |less than a year. Duri ng
this delay, plaintiff assiduously pursued her claimin the New
Jersey Superior Court. After dism ssal of the FTCA claimin the
New Jersey court for lack of jurisdiction in May 1998, plaintiff
returned to this Court five nonths later. Under the circunstances,
the Court concludes that the del ay has not been unreasonably | ong,
nor has it been due to plaintiff counsel's failure to diligently
pursue the FTCA claim To the contrary, a substantial portion of
the del ay has been due to plaintiff's attenpts to pursue the claim
in the New Jersey Superior Court.

Wth respect to the fourth factor, the Court concl udes that
plaintiff's counsel has acted in good faith. Plaintiff counsel's
dogged pursuit of the FTCA claimin several different fora bears
this out.

Plaintiff exhausted her admnistrative renedies, and then
filed suit in this Court, which dismssed the state defendants on
grounds of Eleventh Amendnent inmmunity. Plaintiff's counsel then
voluntarily dism ssed the federal conplaint and pursued the claim
in New Jersey Superior Court, which in turn dism ssed the federal
defendants for lack of subject matter jurisdiction. There is no
evidence that plaintiff's counsel, apparently a sole practitioner,
pursued this course of action for any inproper purpose. Thus, the
Court concludes that the fourth factor also weighs in favor of the

plaintiff.
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6. Concl usi on: The Court concludes based on the foregoing
analysis that plaintiff's voluntary dism ssal was the product of
"excusable neglect” wthin the neaning of Rule 60(b)(1).
Plaintiff's counsel has pursued the FTCA cl ai mpersistently, if not
artfully. Perhaps plaintiff's counsel should have been nore
attentive to the interplay between the El eventh Anrendnent and the
FTCA, but considering the procedural history of this case, the
m stake falls within the paraneters of "excusable neglect.”
Accordingly, plaintiff's Mtion for Relief from Voluntary
Di sm ssal under Federal Rule of Cvil Procedure 60(b) wll be

gr ant ed.

BY THE COURT:

JAN E. DUBA S, J.
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