IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOMAS J. SM TH : CIVIL ACTI ON
V.

OFFI CER CALLAHAN, OFFI CER ERW N,

SERCEANT HAAG LI EUTENANT MAXVELL,

DETECTI VE MELLEN, and THE CITY OF
PHI LADELPHI A : NO 97-3724

VEMORANDUM AND ORDER

HUTTON, J. March 17, 1999

Presently before the Court are Defendants’ Motion for
Summary Judgnment (Docket No. 23) and Plaintiff Thomas Smith’s
Affidavit in Opposition to the Defendants’ Mtion for Summary
Judgnent (Docket No. 24). For the follow ng reasons, the notion

for sunmary judgnment is GRANTED I N PART AND DENI ED | N PART.

| . BACKGROUND

Taken in the |light nost favorable to the nonnovi ng party,
the facts are as foll ows. On the night of My 31, 1996, the
Plaintiff was in his honme |ocated on 6354 Reedland Street,
Phi | adel phia. At 10:30pm while sitting in his living room the
Plaintiff heard people banging on his neighbor’s front door.
Shortly thereafter, Plaintiff heard people banging on his front
door . The Plaintiff opened his door to |ook outside. The
Plaintiff was then physically assaulted by several people. At one

point during the assault, one assailant punched the Plaintiff



sendi ng hi mback into his living room The Plaintiff, now bl eedi ng
fromhis nose and nmouth, then shut his door.

The assail ants began kicking the Plaintiff’s front door
in an attenpt to gain access to his hone. The Plaintiff retrieved
a gun hidden in a tel ephone book. Plaintiff opened the door. Upon
seeing the gun, the assailants ran away. The Plaintiff closed the

door. Five mnutes |ater, however, the Plaintiff heard nore people

at his door. Plaintiff again retrieved his gun and opened the
door. The majority of people outside his door scattered. One
person, however, renained. The Plaintiff conversed with this

individual and told himto get off his property.

Several mnutes later, Oficer Callahan and Oficer Erwin
of the Gty of Phil adel phia Police Departnent received a radi o call
that there was a man with a gun at 63rd and Reedland Streets.
Wiile driving to Plaintiff’s honme, tw teenagers stopped the
officers to assist themin identifying the Plaintiff. Anot her
t eenager, Joseph Reed, flagged down the police and told themthat
the man who pulled a gun on themwas in 6354 Reedl and Street.

The officers went to Plaintiff’s hone. The Plaintiff
invited the officers inside. Oficer Callahan asked the Plaintiff
if he had any guns. Plaintiff responded that he did and consent ed
to the officers taking his guns. The officers handcuffed the
Plaintiff and took himto the 12th Police District station. At the

station, the Plaintiff stated that he pull ed the gun because peopl e



wer e banging on his door. The officers placed the Plaintiff under
arrest. Detective Mellen prepared the paper work for subm ssion to
the District Attorney’s Ofice. Mellen included signed statenents
fromthe three teenagers that the Plaintiff pointed a gun at them
On Decenber 11, 1996, the Plaintiff was found not guilty of six
counts invol ving a weapon.

On May 22, 1997, the Plaintiff filed suit against the
City of Philadelphia, the Gty of Philadel phia Police Departnent,
Oficer Callahan, Oficer Erwin, and several other nenbers of the
Phi | adel phi a Police Departnent and District Attorney’'s Ofice. The
conplaint alleges the followng counts: (1) a violation of
constitutional rights clai mfor conpensat ory damages - Count |; (2)
a violation of constitutional rights claimfor exenplary damages;
(3) a violation of statutory civil rights claimfor conpensatory
damages - Count Ill; (4) a violation of statutory civil rights
claim for exenplary damages - Count 1V; (5) a violation of
constitutional rights clai mfor conpensatory damages - Count V; (6)
a conspiracy to violate civil rights clai mfor conpensat ory damages
- Count VI; (7) an intentional infliction of enotional distress
claim for conpensatory damages - Count VII; (8) an intentiona
infliction of enotional distress claim for exenplary damages -

Count X; (9) a respondeat superior liability claimfor conpensatory

damages - Count Xl; (10) a respondeat superior liability claimfor

exenplary damages - Count Xl I; (11) a negligence claim for



conpensatory damages - Count X Il; (12) a negligence claim for

exenpl ary damages - Count XV; (13) a negligencel/respondeat
superior claim for conpensatory damages - Count XV, (14) a

negligent hiring, training and supervision claimfor conpensatory
damages - Count XVI; (15) a nalicious abuse of process, malicious
prosecution, false arrest and false inprisonnent claim for
conpensatory damages - Count XVII; and (16) a malicious abuse of
process, malicious prosecution, false arrest and fal se i npri sonnent
claimfor exenplary damages - Count XVIII.!

On July 29, 1997, the parties agreed to the di sm ssal of
Counts XIIl, XIV, XV, and XVI by stipulation. In addition, on My
21, 1998, the Court dismssed the clains against the District
Attorney Defendants, Counts XVII and XVIII, and all clains agai nst
the Phil adel phia Police Departnent. On Novenber 6, 1998, the
remai ning Defendants filed a notion for summary |udgnent. On
Decenber 4, 1998, the Plaintiff responded to the Defendants’ notion

for summary judgnent with an affidavit.?

1. SUMVARY JUDGMVENT STANDARD

Summary judgnment is appropriate “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

! The Plaintiff’s conmpl aint inexplicably junps from Count VIl to Count
X.  The conpl aint does not have Counts VIIIl and I X

2 The Plaintiff, who is represented by counsel, does not make any | ega

argunents in his opposition to the Defendants’ notion. Rather, the Plaintiff
only filed an affidavit summarizing the events surrounding his arrest.
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together with the affidavits, if any, showthat there is No genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnment nust do nore than rest upon nere

al | egations, general denials, or vague statenments. See Trap Rock

| ndus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992).




1. DI SCUSSI ON

A. Section 1983 Civil R ghts d ains

A plaintiff may bring a 8§ 1983 action if a person acting
under col or of state | aw deprived himor her of rights, privileges,
or immunities secured by the Constitution or laws of the United

States.® See 42 U.S.C. § 1983 (1994); West v. Atkins, 487 U. S. 42,

48-49 (1988); G oman v. Township of Manal apan, 47 F.3d 628, 633 (3d

Cr. 1995). To establish a prima facie case under § 1983, a
plaintiff nmust show (1) the action occurred “under color of |aw
and (2) the action is a deprivation of a constitutional right or a

federal statutory right. See Paratt v. Taylor, 451 U S. 527, 535

(1981) .

1. dains Against Defendant Cty of Phil adel phia

The United States Suprene Court has determined that a
| ocal governnental entity, such as a nunicipality, may be a

“person” for purposes of § 1983. See Monell v. Departnent of

3  This section provi des as foll ows:

Every person who, under color of any statute, ordinance,

regul ation, custom or usage, of any State or Territory or the
District of Colunbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and | aws, shall be
liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress. For the purposes of this
section, any Act of Congress applicable exclusively to the

Di strict of Colunbia shall be considered to be a statute of the
District of Colunbia.

42 U S.C. § 1983 (1994).



Social Servs., 436 U S. 658, 690 (1978). Al though a | ocal

government may not be held liable based strictly on a theory of

respondeat superior, it may be held |iable where a governnenta

policy, practice, or customcauses the clainmed injury. See id. at

690- 94. Furt her nor e,

[ p] r oof of a single i nci dent of
unconstitutional activity is not sufficient to
i npose liability under Monell, unl ess proof of

t he i ncident includes proof that it was caused
by an existing, unconstitutional mnunicipal
policy, which policy can be attributed to a

muni ci pal policy naker. O herwi se the
exi stence of the unconstitutional policy, and
its origin, nust be separately proved. But

where the policy relied upon is not itself
unconstitutional, considerably nore proof than
the single incident will be necessary in every
case to establish both the requisite fault on
the part of the nmunicipality, and the casua
connection between the “policy” and the
constitutional deprivation.

Cty of klahoma City v. Tuttle, 471 U S. 808, 823-24 (1985)

(footnotes onmtted). In other words, if a plaintiff alleges
unconstitutional behavior, he or she nust denonstrate an
“affirmative link” between the alleged police msconduct and the

muni ci pality’s policy or custom See Rizzo v. Goode, 423 U S. 362,

371 (1976).

In this case, the Court is unable to decide this matter
on the record before it. There is sinply a lack of affidavits,
depositions, and other properly considered evidence before the
Court. Therefore, the Court will reserve judgnent and await Rule

50 of the Federal Rules of Civil Procedure to determ ne whether
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Plaintiff proved that custonms of the City of Philadelphia led to

the alleged 8 1983 viol ati ons.

2. O ains Agai nst Defendants Haaqg, Maxwell, and Ml en

To prevail in a civil rights suit against a supervisory
official, a plaintiff may not predicate the defendants’ liability
solely on a theory of respondeat superior. See Rode v.

Del larciprete, 845 F.2d 1195, 1207 (3d Cir. 1988); Hanpton, 546
F.2d at 1082. Instead, he or she mnust denonstrate that the
supervi sing defendants had personal involvenent in the alleged

wongs. See Andrews v. City of Phila., 895 F.2d 1469, 1478 (3d

Cr. 1990). This “necessary involvenent can be shown in tw ways,
either ‘through allegations of personal direction or of actua
know edge and acqui escence,’ or through proof of direct [action] by
t he supervisor. The existence of an order or acqui escence | eading
to [the violation] nust be pled and proven wth appropriate
specificity.” 1d. at 1478 (quoting Rode, 845 F.2d at 1207).

In this case, the Plaintiff clains that Defendants Haag
and Maxwel | violated his constitutional rights because they were
responsi bl e for the actions of the Phil adel phia police officers who
arrested him Defendants Haag and Maxwel| deny these accusations
and assert that neither had personal know edge that the Plaintiff
suffered any alleged constitutional violations. Plaintiff also
clainms that Defendant Mellen violated his constitutional rights

because he prepared the crimnal conplaint.
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Again, a review of the record suggests that there is
insufficient evidence to rule on this issue. The Plaintiff’s
affidavit fails to even nention any actions of Haag, Maxwell, or
Mell en. Therefore, the Court will reserve judgnment until trial as
t o whet her Def endant Haag, Maxwell, or Mellen directly caused, knew

of , or acquiesced to these alleged 8 1983 viol ati ons.

3. Section 1983 d ains Against Al Defendants

The Plaintiff’s conplaint alleges 8§ 1983 clains for
violation of his Fourth, Fifth, Sixth, Ei ghth, and Fourteenth
Amendnent rights. The Ei ghth Anendnent protections do not attach

until after conviction and sentence. See |Ingrahamyv. Wight, 430

UsS. 651, 671, n.40 (1977) (“Eighth Amendnment scrutiny is
appropriate only after the State has conplied wth the
constitutional guarantees traditionally associated with crim nal
prosecutions.”). Plaintiff was neither convicted or sentenced in
this case. Accordingly, the Court grants summary judgnent in favor
of the Defendants to the extent that Plaintiff’'s 8§ 1983 counts
state an Ei ghth Anendnent vi ol ation.

Turning to the remaining 8 1983 cl ai ns under the Fourth,
Fifth, Sixth, and Fourteenth Amendnents, the Court is uncertain
what clainms the Plaintiff brings in his conplaint. The conplaint
appears to state a 8 1983 claim for false arrest, false
i npri sonnent, and conspiracy wunder the Fourth Amendnent.

Furthernore, it is entirely unclear what § 1983 clains the
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Plaintiff brings under the Fifth and Sixth Anmendnents. I n any
event, as discussed above, the Court finds that the record is
i nconpl ete on these clains. Therefore, because both parties fail ed
to present a conplete record on these issues, the Court reserves
judgnment on Plaintiff’s 8 1983 clains under the Fourth, Fifth,

Si xth, and Fourteenth Amendnents until trial.

B. Pendent State Law Tort d ains

There are two remaining state tort clains that nust be
addressed. First, the Plaintiff alleges an intentional infliction
of enotional distress claim Second, the Plaintiff alleges that
the City is liable for the actions of its enployees under

respondeat superi or.

1. Intentional Infliction of Enotional D stress

The Suprenme Court of Pennsylvania has not explicitly
recogni zed the tort of intentional infliction of enotion distress.
However, |ower Pennsylvania courts have allowed plaintiffs to
proceed “where the conduct in question is so outrageous in
character and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly

intolerable inacivilized community.” Rinehinmer v. Luzerne County

Comm College, 539 A 2d 1298, 1305 (Pa. Super. 1996) (internal

guotation onmtted). To prevail on a claim of intentional

infliction of enptional distress, a plaintiff nust prove that: (1)
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t he def endant engaged in conduct that was extreme and outrageous;
(2) it nmust have been intentional or reckless; (3) it nust cause
enotional distress; and (4) that distress nust be severe. See

O ender v. Township of Bensalem No. C V. A 96-8117, 1999 W. 13578,

at *15 (E.D. Pa. Jan. 5, 1999).

The Plaintiff fails, as a matter of law, to state a claim
for intentional infliction of enotional distress. In the
Plaintiff’s deposition, he conceded that the officers were “very
nice” to him See Pl.’s Dep. at 43. Mbreover, the arrest and

trial, even though Plaintiff was eventually found “not guilty” of
the charges against him do not support a claim for intentiona

infliction of enotional distress. See A ender, 1999 W. 13578, at

*15. Accordingly, the Court grants sunmary judgnent in favor of

t he Def endants on these counts.

2. Respondeat Superi or

The Court al so grants sumary judgnent on the respondeat

superior counts, Count XI and X1, for three reasons. First, the

City cannot be liable for 8 1983 viol ati ons based upon respondeat

superior. See Mnell, 436 U S. at 690. Second, all other counts

which the City could be held Iiable under the respondeat superior

t heory have been dism ssed by this Court or by the parties. Third
and finally, under the Pennsylvania Political Subdivision Tort
Caim Act (“PSTCA’), a local government and its enployees are

generally imune fromcivil liability for state law tort clains.
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See 42 Pa. Cons. Stat. Ann. 88 8541, 8545, & 8556 (West 1982).
Section 8550 of the PSTCA permts recovery for intentional torts in
actions where a governnental enployee “caused the injury and that
such act constituted a crine, actual fraud, actual nmalice or
willful msconduct . . . .” 42 Pa. Cons. Stat. Ann. § 8550. Under
this provision, the inmmunity of the governnental enployee that

caused the injury is elimnated. See, e.q., Cooper, 810 F. Supp.

at 626 n.8 (citations omtted) (“Section 8550 denies imunity to
enpl oyees of |ocal agencies for their intentional torts”). The
Plaintiff failed to put forth affirmative proof that the Defendants
commtted these torts with willful msconduct. Accordingly, the
Court grants summary judgnent in favor of Defendants and agai nst

Plaintiff on these respondeat superior counts.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS J. SM TH : ClVIL ACTI ON
V.
OFFI CER CALLAHAN, OFFI CER ERW N,
SERCEANT HAAG, LI EUTENANT MAXWELL,
DETECTI VE MELLEN, and THE CI TY OF :
PHI LADELPHI A : NO. 97-3724
ORDER
AND NOW this 17t h day of March, 1999, upon
consideration of Defendants’ Mtion for Summary Judgnent and
Plaintiff’s Affidavit in Qpposition to the Defendants Mtion for
Summary Judgnent, | T | S HEREBY ORDERED t hat the Motion for Summary
Judgnent is GRANTED I N PART AND DENI ED I N PART.
| T 1S FURTHER ORDERED t hat :
(1) Counts I|-VI are DISM SSED WTH PREJUDICE to the
extent that these counts state a clai munder the Ei ghth Anendnent;
(2) Counts VII, X, X, and XlI are DI SMSSED WTH
PREJUDI CE; and
(3) The only remaining counts in Plaintiff’s conplaint

are Counts |I-VI to the extent that these counts state a cl ai munder

the Fourth, Fifth, Sixth, and Fourteenth Amendnents.

BY THE COURT:

HERBERT J. HUTTON, J.



