IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEYSTONE COKE COVPANY AND
VESPER CORPORATI ON,
Plaintiffs,

V.

H. DONALD PASQUALE, HAPLA D
CORP., QUT PARCELS, INC.,
SVWEDELAND ROAD CORPORATI ON,
CRATER RESOURCES, | NC.,
EACH PARCEL ASI'S, |INC. ,
RAGM SETTLENMENT CORPORATI ON,
R-T OPTI ON CORP., UNKNOWN
PASQUALE ENTI TI ES 1-100,

Def endant s.

H. DONALD PASQUALE, OUT
PARCELS, | NC., SWEDELAND ROAD
CORPORATI ON, EACH PARCEL ASI S,
| NC., RAGM SETTLEMENT CORPORA-
TION, RT OPTI ON CORP. ,
Third-Party Plaintiffs,
ClVIL ACTI ON
V.
NO. 97-6074
BEAZER EAST, |NC.,
f/ k/a KOPPERS COMPANY, |NC.,
DRUMMOND COVPANY | NC. ( SUCCESS-
OR TO ALABANMA BY- PRODUCTS
CORPORATI ON), PHI LADELPHI A
NEWSPAPER REALTY, | NC., PHI LA-
DELPHI A NEWSPAPERS, | NC.,
Thi rd-Party Def endants.

HAPLO D CORP. AND CRATER
RESOURCES, | NC.,
Third-Party Plaintiffs,

V.

GULPH M LLS GOLF CLUB
Third-Party Defendant.



VEMORANDUM ORDER

This action arises fromenvironnental contam nation at
two sites in Upper Merion Township, Mntgonery County,
Pennsyl vania. Presently before the court is the Mtion of Crater
Resources, Inc. and Haploid Corp to Dism ss Counterclains.

Plaintiffs filed a conplaint agai nst Crater Resources,
and Haploid Corp. (the "Crater defendants") and several other
def endants (the "Renai ssance defendants"). The Renai ssance
defendants filed a third-party conpl aint agai nst several parties
i ncl udi ng Beazer East, Inc. ("Beazer East") pursuant to Fed. R
Cv. P. 14. The Crater defendants did not join in this third-
party conplaint. Beazer East filed a counterclai magainst the
Renai ssance defendants and agai nst the Crater defendants.

The Crater defendants argue that this counterclaimis
i nproper because Beazer East and the Crater defendants are not
opposing parties as required by Rule 13. Beazer East responds
that its mslabelled claimshould be treated as a cross-claim

| f Beazer East may assert a cross-clai magainst the
Crater defendants, its mslabelling of that claimas a

counterclaimis not grounds for dismssal. See Schwab v. Erie

Lackawanna R R Co., 438 F.2d 62, 64 (3d Cr. 1971) (use of wong

term nology is not fatal).
Wet her Beazer East may assert a cross-clai magainst

the Crater defendants turns on whether they are "co-parties" for



t he purposes of Rule 13(g). The Federal Rules do not address
this issue and there is no settled answer anong the federal

courts. See Capital Care Corp. v. Lifetinme Corp., 1990 W. 2165,

at *1 (E.D. Pa. Jan. 11, 1990) (noting the unsettled state of the
law on this issue). See also 6 Charles Alan Wight et al.

Federal Practice and Procedure 8 1431 (2d. ed. 1998).

The assertion of cross-clains between third-party
def endants and origi nal defendants has been permtted in this

district. See Prudential-LM Commercial Ins. Co. v. Wndnere

Corp., 1995 W 472103, at * 2 (E.D. Pa. Aug. 9, 1995) (permtting
cross-claimby third-party defendant agai nst original defendant);

Jorgenson Co. v. T.1. United States, Ltd., 133 F.R D. 472, 475

(E.D. Pa. 1991) (permtting cross-claimby original defendant

against third-party defendant); Capital Care Corp., 1990 W 2165,

at *2 (permtting third-party defendant to file cross-claim
agai nst original defendants). The original and third-party
defendants in these cases were considered "co-parties" since they
were not opposing parties and were clearly non-adverse before the

filing of the cross-claim See, e.q., Capital Care Corp., 1990

W 2165, at *2.

At | east where, as in the instant case, the putative
cross-claimis transactionally related to the clainms in the
original conplaint, allow ng such a cross-claimgives force to

the dictate of Rule 1 that the Federal Rules be construed to



"secure the just, speedy, and inexpensive determ nation of every

action."

Since Beazer East’s counterclaimagainst the Crater
defendants wll be treated as a cross-claim their concern that
they will unfairly be denied an opportunity to file a

count ercl ai m agai nst Beazer East is needless. A counterclaimmy

be filed by a cross-clai mdefendant agai nst a cross-claim

plaintiff. See 6 Charles Alan Wight et al., Federal Practice

and Procedure 8§ 1404 (2d ed. Supp. 1998) (co-party can becone an

opposing party after filing of an initial cross-clai mand nay
then file any transactionally rel ated countercl ai magainst a
cross-claimplaintiff).

ACCORDI NG&Y, this day of March, 1999, upon
consideration of the Mdtion of Crater Resources, Inc. and Haploid
Corp. to Dismss Counterclains (Doc. #50), IT IS HEREBY ORDERED
that said Mdtion is DEN ED

BY THE COURT:

JAY C. VALDMAN, J.



