IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD SMALLBERGER : CIVIL ACTI ON
V.
FEDERAL REALTY | NVESTMENT TRUST : NO. 98-6098

MEMORANDUM AND ORDER

HUTTON, J. March 8, 1999

Presently before the Court are Defendant Federal Realty
| nvestnent Trust’s Mdtion to Dismss (Docket No. 5) and Plaintiff
Donal d Snal | berger’s response thereto (Docket No. 8). Also before
the Court are Defendant’s Mdtion for Leave to File Reply Brief
(Docket No. 10). For the follow ng reasons, the notion for |eave

is granted and the notion to dism ss is denied.

. BACKGROUND

The Plaintiff, Donald Snal | berger, alleges the foll ow ng
facts in his conplaint. Defendant Federal Realty Investnent Trust
(“FRIT") hired Plaintiff to work as a Mai ntenance Supervisor for
FRIT's Philadel phia office in 1985. In 1995, FRIT reassigned
Plaintiff to the position of Sweeper/Driver. In My 1997,
Plaintiff took a | eave of absence due to nedical problens. Wile

Smal | berger was on |leave, FRIT elimnated his position.



Plaintiff then filed suit against Defendant. The

Conplaint alleges three counts: (1) an Age Discrimnation in

Empl oynent Act (ADEA) claim - Count I; (2) an Americans wth
Disabilities Act (ADA) claim - Count 11; and (3) a Famly and
Medi cal Leave Act (FMLA) claim- Count Ill. On February 9, 1999,
Defendant filed a notion to dismss Counts Il and 1l of

Plaintiff’s conplaint. On March 3, 1999, Defendant also filed a

nmotion for leave to file reply brief.

1. MOTION TO DI SM SS STANDARD

Federal Rule of Civil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and pl ain statenent of the
claim showing that the pleader is entitled to relief.” Fed. R
Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to “set
out in detail the facts upon which he bases his claim” Conley v.
G bson, 355 U. S. 41, 47 (1957). 1In other words, the plaintiff need
only to “give the defendant fair notice of what the plaintiff's
claimis and the grounds upon which it rests.” 1d.

When considering a notion to dismss a conplaint for
failure to state a claim under Federal Rule of Civil Procedure

12(b)(6),* this Court nust “accept as true the facts alleged in the

YRrul e 12(b) (6) states as follows:

Every defense, in law or fact, to a claimfor relief in any pleading
. shall be asserted in the responsive pleading thereto if one is

requi red, except that the follow ng defenses nay at the option of

t he pl eader be made by notion: . . . (6) failure to state a claim

upon which relief can be granted .
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conplaint and all reasonable inferences that can be drawn from

them” Mrkowtz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r.

1990). The Court will only dismss the conplaint if ““it is clear
that no relief could be granted under any set of facts that could

be proved consistent with the allegations.’” HJ. Inc. v.

Nort hwestern Bell Tel. Co., 492 U S. 229, 249-50 (1989) (quoting

Hi shon v. King & Spalding, 467 U.S. 69, 73 (1984)).

1. D SCUSSI ON

A. Mdtion for Leave to File Reply Bri ef

The Court grants Defendant’s notion for |eave to file a
reply brief. Defendant attached the reply brief as Exhibit A to
the notion for | eave. Therefore, the Court will consider the reply

brief inits analysis of the notion to dism ss.

B. Motion to Dismss

1. ADA daim (Count I1)

The Defendant argues that Count I1I, Plaintiff’'s ADA
claim should be di sm ssed because the Plaintiff failed to plead a
prima facie case of disability. Under the ADA, an enployer is
prohi bited fromdi scrimnating against a “qualifiedindividual with
a disability, because of the disability of such individual in
regard to job application procedures, the hiring, advancenent, or

di scharge of enpl oyees, enployee conpensation, job training, and

Fed. R Gv. P. 12(b)(6).



other terms, conditions, and privileges of enploynent.” 42 U. S. C
8§ 12112(a) (1994). A plaintiff presents a prima facie case of
di scrim nation under the ADA by denonstrating: (1) he is a di sabl ed
person within the neaning of the ADA; (2) he is otherw se qualified
to perform the essential functions of the job, with or wthout
reasonabl e accommodati ons by the enpl oyer; and (3) he has suffered
an otherwise adverse enploynent decision as a result of

discrimnation. See Gaul v. Lucent Techs., Inc., 134 F. 3d 576, 580

(3d Gr. 1998). Anmong ot her things, Defendant notes that the
Plaintiff does not even indicate his disability. Defendant further
points out that Plaintiff does not allege if he is actually
di sabl ed or perceived as disabled. Plaintiff responds that he has
since filed an anended conpl ai nt resol ving these pl eadi ng defects.

The Def endant argues that this Court shoul d not consider
t he anended conpl ai nt because Plaintiff filed the anended conpl ai nt
w t hout | eave of court. The Defendant, however, does not argue
that it suffered any prejudice by the filing of the anended

conpl ai nt. See Lorenz v. CSX Corp., 1 F.3d 1406, 1414 (3d Gr.

1993) (noting that “prejudice to the non-noving party is the
touchstone for denial of an amendnent”). Accordingly, the Court
grants Plaintiff leave to file the anended conpl aint.?

Further, the Court finds that the anmended conpl aint

2 The Plaintiff argues that he need not seek | eave because Def endant has
yet to file an responsive pl eadi ng under Federal Rule of Civil Procedure 15.
Nevert hel ess, the Court does not address this issue because the Court grants
the Plaintiff |eave to file the anended conpl aint.
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sufficiently states an ADA claim Plaintiff alleges that as a
result of his illness and resulting colectony, Plaintiff is
di sabled within the neaning of the ADA and Defendant perceived
Plaintiff as disabled within the neaning of the ADA. See Pl.’ s Am
Conpl. at 99 27-28. These allegations are sufficient for the
purposes of notice pleading. Therefore, the Court denies

Def endant’s notion to dism ss the ADA claim

2. FMLA daim (Count 111)

The Defendant next argues that Count I1l, Plaintiff’'s
FMLA cl aim shoul d be dism ssed for two reasons. First, Defendant
contends that FRIT is not an enpl oyer under the FMLA as it does not
enploy 50 enployees within a seventy-five (75 mle radius.
Second, the Defendant argues that the Plaintiff failed to state a
claimfor recovery under the FMLA because the conpl aint does not
allege that: (1) he suffered froma “serious health condition” as
defined in the FMA; (2) FRI T di scharged hi munder facts supporting
an inference of discrimnation; and (3) FRIT interfered with any

right provided by the FM.A

a. FRIT as an Enpl over

The Defendant argues that Count |11, the FMLA claim
shoul d be di sm ssed because FRIT is not an “enployer” within the
nmeani ng of the FM.A Under the FM.LA, the term “enployer” is

defined as “any person engaged in comrerce or in any industry or
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activity affecting comerce who enploys 50 or nore enpl oyees for
each working day during each of 20 or nore cal endar workweeks in
the current or preceding calendar year.” 29 U S C 8§ 2611(2)(A),
(4) (1994). In order to state a clai munder the FMLA, a conpl ai nt
must at | east contain allegations which establish that, within the
meani ng of the FMLA, the defendant enployer is an “enployer.” See

Reddi nger v. Hospital Cent. Servs,, Inc., 4 F. Supp.2d 405, (E D

Pa. 1998); Schmtt v. Beverly Health and Rehabilitation Servs.

Inc., 962 F. Supp. 1379, 1383-84 (D. Kan. 1997).

The Court finds that dismssal is not proper on this
ground. In its notion, Defendant states: “At all tines relevant
to the actions conplained of in Smallberger’'s Conplain, FRIT
enpl oyed fewer than fifty enployees within a seventy-five mle
radius of its Wllow Gove site.” Def.’s Mt. to Dismss at 5.
The Court, at this stage, cannot accept this unsupported contention
of the Defendant. Rather, the Court nust construe all well-pl eaded

facts in favor of the Plaintiff. See Markowitz, 906 F.2d at 103.

In his anended conplaint, Plaintiff alleges that FRIT is an
enpl oyer within the neaning of the FMLA. See Pl.’s Am Conpl. at
1 7. The Court nust accept this allegation as true at the notion
to dism ss stage and, therefore, denies Defendant’s notionin this

regard.

b. Failure to State a FMLA d aim

The Def endant next argues that Count 111, the FMLA cl ai m
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shoul d be di sm ssed because the conplaint fails to allege that: (1)
Plaintiff suffered froma “serious health condition” as defined in
the FMLA;, (2) FRIT discharged him under facts supporting an
i nference of discrimnation; and (3) FRIT interfered with any ri ght
provided by the FMLA. The FM.A allows an eligible enployee the
right to take up to twelve (12) weeks of |eave during any twelve
(12) nonth period for one or nore of the follow ng reasons: (1)
the birth of a son or daughter of the enployee and in order to care
for such son or daughter; (2) the placenent of a son or daughter
with the enpl oyee for adoption or foster care; (3) in order to care
for the spouse, or a son, daughter, or parent, of the enployee, if
such spouse, son, daughter, or parent has a serious health
condition; and (4) because of a serious health condition that nmakes
the enpl oyee unable to perform the functions of the position of
such enployee. See 29 U S.C. 8§ 2612(a)(1). An eligible enployee
who takes |eave for one of the above reasons is entitled, upon
return from such |eave, “to be restored” to either the sanme
position the enployee held when the |eave commenced or an
equi val ent position with equival ent enpl oynent benefits, pay, and
other terns and conditions of enploynment. See id. § 2614(a)(1).
An enployer’s interference wwth an enpl oyee’s exercise of rights
provi ded by the FMLA constitutes a violation of the statute and is
enforceable by a civil action brought by or on behal f of aggrieved

enpl oyees in state or federal court. See id. 88 2615(a), 2617(a).






The Court finds that dism ssal of the FMLA claimis al so
not proper on this ground. First, the Plaintiff alleged a
sufficient “serious health condition” under the FMLA. The FMA
defines “serious health condition” as an illness or injury that
i nvol ves inpatient care in a hospital or continuing treatnent by a
health care provider. See id. 8 2611(11). The Plaintiff specified
in his first amended conplaint that he received inpatient care for
a colectonmy and that he required several weeks of recuperation
See Pl.’s Am Conpl. at § 19. Therefore, this case is

di stingui shable from Boyce v. New York Gty Mssion Soc'y, 963 F.

Supp. 290, 298 (S.D.N. Y. 1997), cited by the Defendant, where the
court dismssed the plaintiff’s FMLA cl ai m because she failed to
specify whether she ever received inpatient care or continuing
treatnent by a health care provider. See id.

Second, the Court finds that Plaintiff alleged sufficient
facts to suggest that FRIT violated the FMA The Plaintiff
alleges that FRIT violated the FMLA by elimnating his position
while he was on |eave due to his serious health condition. See
Pl.”s Am Conpl. at {1 31-32. Moreover, Plaintiff alleges that
FRIT interfered with his FM.A rights. See id. The Court finds
these allegations sufficient at this stage. See 29 U S C 8
2614(a) (1) (noting that an eligi ble enpl oyee who takes | eave under
the FMLAis entitled, upon return fromsuch | eave, “to be restored”

to either the same position the enployee held when the | eave
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commenced or an equivalent position with equival ent enploynment
benefits, pay, and other terns and conditions of enploynent).
Third and finally, the Court disagrees with Defendant’s
contention that Plaintiff’s conplaint contains no “allegations
relating FRIT's decision to termnate Snallberger to his
requesting, being on, or returning fromFMA |eave.” Def.’s Mit.
to Dismss at 6. In his anended conplaint, the Plaintiff alleges
that FRIT “unlawful ly interfered with [his] FM.A rights.” Pl.’s
Am Conpl. at § 32. The Court nust accept this allegation as true
at this stage and, therefore, denies Defendant’s notion to di sm ss.

See Markowitz, 906 F.2d at 103.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD SMALLBERGER : ClVIL ACTION
V.
FEDERAL REALTY | NVESTMENT TRUST NO. 98-6098
ORDER
AND NOW this 8th day of March, 1999, upon

consideration of the Defendant’s Mtion for Leave to File Reply
Brief and Defendant’s Motion to Dismss, | T IS HEREBY CRDERED t hat :

(1) The Defendant’s Mdtion for Leave to File Reply Brief
i s GRANTED; and

(2) The Defendant’s Motion to Dism ss is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.
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