IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF Rl CHARD BURKE,
Pl aintiff,

V.
No. 97-CV-7277

MAHANOY CI TY, MAHANOY CI TY
PCLI CE DEPARTMENT, CHI EF
JOHN LEWS, in his official
capacity, OFFI CER JOHN KACZMARCZYK,
OFFI CER W LLI AM Mcd NN, OFFI CER
JANE DOE, et al.

Def endant s.

OPI Nl ON AND ORDER

Van Ant wer pen, J. March 3, 1999

Plaintiff, the estate of Richard Burke (“Plaintiff”),

brought this 42 U . S.C. § 1983 civil action against, inter alia,
Def endants Mahanoy City, Mahanoy City Police Departnent, Chief
John Lew s, Oficer John Kaczmarczyk (“Kaczmarczyk”) and O ficer
Wlliam MG nn (“MGnn”) [collectively referred to as
“Defendants”]. Plaintiff also alleges a state claimof w ongful
deat h agai nst sonme of the Defendants. Presently before this
court is Defendants’ Motion for Summary Judgnent. For the
reasons stated bel ow, Defendants’ Mtion for Summary Judgnment is
GRANTED in its entirety.

.  FEACTUAL BACKGROUND

On the evening of Decenber 1, 1995, a “drinking party” was
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hel d by Jessica D dgen and Holly Rhoades at their apartnent

| ocated at 126 E. Centre Street, Mahanoy Cty, Pennsylvania. See
Defs.” Br. at 2.! Anobng those attending the party was the
decedent, Richard Burke (“Burke”). See Pl.’s Br. at 1.2

Prior to attending the party, and at various tinmes during
the ni ght of Decenber 1st, Shel don Buscavage (“Buscavage”) and
W Il iam Beni nsky (“Beninsky”) consunmed several beers at | ocal
drinking establishnments. See id. at 3, 6. They first arrived at
the party sonetinme around 10:30 p.m See Defs.’” Br. at 2.
Shortly thereafter they left the party and |ater returned between
12: 00 a.m and 1:00 a. mon the norning of Decenber 2nd. See id.
During one or both of Buscavage' s and Beninsky' s visits to the
party, they consunmed a significant amount of al cohol and al so
i ngested cocaine. See Defs.” Br. at 2, 3; Pl.’s Br. at 4.

Earlier that evening, it is alleged that a fight broke out
at the party. See Pl."s Br. at 4. This fight eventually carried
out onto the street, at which tine McG nn and Kaczmarczyk were
summopned to the scene. See id. at 4-5. No citations were issued
and the situation was diffused. See id. at 6.

At approximately 2:45 a.m on Decenber 2nd, Jessica Di dgen

! Def endants’ Menorandum of Law in Support of their Mtion
for Summary Judgnent filed on Decenber 21, 1998, is hereinafter
referred to as “Defs.’ Br. at ”

Plaintiff's Brief in Opposition to Defendants’ Motion for
Summary Judgnent filed on February 1, 1999, is hereinafter
referred to as: “Pl."s Br. at __.”



reportedly requested the assistance of two of her friends, Frank
Styka (“Styka”) and Chuckie Schmerfeld (“Schmerfeld”), so that
they coul d renove Buscavage and Beni nsky fromthe party. See
Defs.” Br. at 3. A fracas ensued as a result of their forced
departure fromthe party. See Pl.’s Br. at 7. This fight began
i nside the apartnent and, like the earlier disturbance, carried
out onto the street. See id. There is disagreenent over whether
McG nn and Kaczmarczyk w tnessed the above incident fromtheir
parked vehicle across the street. The officers deny that they
saw the fight, while witnesses assert that they did.® See id. at
7-8. The officers allege that they were sitting in their vehicle
across the street fromthe party at approxinmately 2:20 a.m, at
which tinme they witnessed neither a fight nor a crowd of people.
See id. at 8. Wtnesses contradict this and allege that the
police observed the entire incident and did not | eave the scene
until afterward. See id.

Shortly after the fight, Buscavage and Beni nsky encountered
McG nn and Kaczmarczyk.*  See Defs.’ Br. at 3. Beninsky

approached the officers, and he proceeded to informthemthat he

®Anong these witnesses is Buscavage, who clains to have seen
the police cruiser drive by as he was |ying on the ground during
the fight. See Pl.’s Br. at 8.

“According to Plaintiff, Beninsky approached the officers
after the fight as they sat in their cruiser across the street.
See Pl.’s Br. at 8. According to Defendants, however, Beni nsky
and Buscavage encountered the officers sonmetine after Beni nsky
and Buscavage departed the scene. See Defs.’ Br. at 3.
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and Buscavage had been assaulted and that the police should go
and arrest the guys who did it. See id. It is undisputed that
Beni nsky was visibly intoxicated when he approached the officers.
See id. at 5; Pl.’s Br. at 8. The parties disagree, however, as
to whet her Beni nsky was “calnf and “very respectful” toward the
officers, see Defs.” Br. at 5, or whether he was angry and irate.
See Pl.’s Br. at 9. Specifically, Plaintiff clains that Beninsky
becane angry when the police infornmed himthat they could not do
anyt hing about his conplaint, stating: “If you don’'t do your
job, 1"1l take care of it nyself.” See id. Defendants maintain
that, upon being informed of the proper procedure for filing a
conpl ai nt, Beninsky sinply thanked the officers and went on his
way. See Defs.’ Br. at 4.

Wtnesses also report that, after the fight, either
Buscavage or Beninsky stated: “l’mgoing to kill ya’s . . . blow
your f’'ing heads off.”®> See Defs.’” Br. at 3. According to Holly
Rhoades, who w tnessed the incident and heard the above remark,
the statenment was not taken as a threat because the declarant was
sinply drunk and angry. See id. at 3. Plaintiff clains that
McG nn and Kaczmarczyk were present in a parked car across the
street when one of the young nen yelled this, but the officers

mai ntain that they were not present for the fight. See Pl.’s Br.

*Wtnesses disagree at to whether Buscavage or Beni nsky was
the declarant of the threat. See Defs.’ Br. at 3.
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at 7-9. At approximately 3:00 a.m on Decenber 2nd, Beni nsky
returned to the party with a | oaded gun, at which tine he
proceeded to shoot and kill Burke and injure several others. See
Defs.” Br. at 2.

Plaintiff asserts that “Mahanoy Cty is a drinking town
where it is common to see public drinking, fighting, public
drunkenness, underage drinking, disorderly conduct, loitering and
constant violation of curfew | aws, open contai ner | aws,

di sorderly conduct |aws, fighting, etc.” See Pl."s Br. at 2.
Moreover, Plaintiff has alleged that is was common for the
Mahanoy City Police Departnent to turn a blind eye toward these
types of behaviors and offenses. See id. at 27-34.

1. STANDARD OF REVI EW

The court shall render summary judgnent only “if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). An issue is “genuine” only if there is a

sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. See Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986) (“Anderson |”). A factual dispute
is “material” only if it mght affect the outcone of the suit

under governing law. See id. at 248. Al inferences nust be



drawn and all doubts resolved in favor of the non-noving party.

See United States v. Diebold, Inc., 369 U S. 654, 655 (1962);

Gans v. Mundy, 762 F.2d 338, 341 (3d Cr. 1985).

On notion for sunmmary judgnent, the noving party bears the
initial burden of identifying those portions of the record that
it believes denonstrates the absence of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). To defeat

summary judgnent, the non-noving party nust respond with facts of
record that contradict the facts identified by the novant and may
not rest on nere denials. See id. at 321 n.3 (quoting Fed. R

Gv. P. 56(e)); see also First Nat’| Bank of Pa. v. Lincoln Nat’l

Life Ins. Co., 824 F.2d 277, 282 (3d Gr. 1987). The non-noving

party must denonstrate the exi stence of evidence which woul d

support a jury finding inits favor. See Anderson |, 477 U S. at

249.

[11. DI SCUSSI ON

In this Section 1983 action, Plaintiff has brought clains
agai nst the individual police officers, and al so agai nst Mahanoy
Cty, the Mahanoy Cty Police Departnent and Chief John Lew s.
First, Plaintiff alleges that MG nn and Kaczmarczyk violated his
Fourteenth Anmendnent right to substantive due process (Count [V).
Pl.’s Conpl. at 1Y 123-133. Plaintiff also asserts that
Def endants Mahanoy City, the Mahanoy City Police Departnent and

Chi ef John Lewis violated his right to due process through their:



(1) custom policy and practice of failing to address Mahanoy

City' s problens of, inter alia, underage drinking, loitering and

fighting; and (2) inadequate supervision of the city's police
officers (Counts | & Il1). 1d. at T 91-117. Finally, Plaintiff
all eges a state claimfor wongful death agai nst Defendants
Mahanoy City, the Mahanoy City Police Departnent and Chief John
Lewis (Count I11).% 1d. at 97 118-122.

A. Subst antive Due Process O aim Against Individual Oficers

McG nn and Kaczmarczyk assert that Plaintiff has not
suffered a violation of his right to substantive due process.
They further argue that, even if the court finds a constitutional
violation, they are not |iable because of qualified imunity. W
wi || exam ne each of these clainms in turn.

1. dains Under 42 U S.C. § 1983

First we turn to the individual liability of MG nn and
Kaczmar czyk under 8 1983. The court’s analysis begins with a
di scussion of the requirenents for establishing a constitutional
claimunder 42 U S.C. 8§ 1983. Section 1983 reads, in pertinent
part, as foll ows:

Every person who, under col or of any statute, ordinance,

regul ati on, custom or usage, of any State or Territory

or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other

® At the onset, we reject this claimbecause it is barred
under the Pennsyl vania Governnmental Immunity Statute, see 42
Pa.C.S.A. 8 8541. W therefore grant Defendants summary judgnent
on this claim (Count 111).



person within the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

Section 1983 does not, in and of itself, create substantive
rights. Instead, “it provides only renedies for deprivations of
rights established el sewhere in the Constitution or federal

| aws. Knei pp v. Tedder, 95 F.3d 1199, 1204 (3d GCr. 1996). A

plaintiff seeking to establish a claimunder Section 1983 “nust
denonstrate a violation of a right secured by the Constitution
and the laws of the United States [and] that the alleged
deprivation was commtted by a person acting under color of state

law.” [d. (quoting Mark v. Borough of Hatboro, 51 F.3d 1137,

1141 (3d Cr. 1995)). 1In the case at bar, Plaintiff has alleged
that Defendants violated Burke' s right to substantive due process
as guaranteed by the Fourteenth Amendnent by failing to protect

hi m when the facts of this case created a duty on their part to
do so.

a. Substantive Due Process O aimand the
“St at e- Creat ed Danger” Theory

Plaintiff’s substantive due process clai magainst MG nn and
Kaczmarczyk is grounded on the fact that the Fourteenth Amendnent
protects citizens fromthe deprivation of life by the State
wi t hout due process of law. See U S. Const. anend. Xl V.
Regardi ng the state-created danger theory, Plaintiff argues that

one may state a claimfor a civil rights violation if he
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“all ege[s] state action that creates[,] or substantially
contributes to the creation of[,] [a] danger or renders citizens
nmore vul nerable to [a] danger than they otherw se would have

been.” See Pl.’s Br. at 11 (quoting Reed v. Gardner, 986 F.2d

1122, 1126 (7th Gr. 1993)). Specifically, Plaintiff argues that
the officers should be held Iiable under this theory because they
knew t he fol |l ow ng:
(1) that the area in question was a “hot spot” for
drinking, loitering, fighting and other crimna

activity;

(2) that the excessive use of alcohol was a problemin
Mahanoy City;

(3) that there was a party taking place at 126 E. Centre
Street, and that there was drinking and fighting
occurring as a result of said party; and
(4) that those persons inside the apartnent at
approximately 3:00 a.m on Decenber 2nd were in danger
because the officers heard Beninsky state that he was
going to return and bl ow their heads off.
Therefore, Plaintiff argues that the officers’ know edge of the
above events in fact created the dangerous situation, and that
they should be held |iable for Burke' s death because they fail ed
to take appropriate action.
The Due Process O ause of the Fourteenth Amendnent provides
that “[nJo State shall . . . deprive any person of life, liberty,

or property, w thout due process of law.” U S. Const. anend.

XIV. |In DeShaney v. W nnebago County Dep’'t of Social Servs., 489

U.S. 189 (1989), the Suprene Court addressed the issue of whether



t he Due Process Cl ause inposes upon the State an affirmative duty
to protect an individual against private violence.” The Court
noted that “nothing in the | anguage of the Due Process C ause
itself requires the State to protect the life, liberty, and
property of its citizens against invasion by private actors.”

Id. at 195. The Court added that “[i]ts purpose was to protect

the people fromthe State, not to ensure that the State protected

themfromeach other.” 1d. at 196. According to the Third
Crcuit, “DeShaney . . . stands for the harsh proposition that

even though state officials know that a person is in inmmnent
danger of harmfroma third party, the fourteenth anmendnent
i nposes upon those state officials no obligation to prevent that

harm” Horton v. Flenory, 889 F.2d 454, 457 (3d Cr. 1989).

The Court in DeShaney did, however, recognize “that in
certain limted circunstances the Constitution inposes upon the
State affirmative duties of care and protection wth respect to

particular individuals.” 489 U S. at 198; see al so Robinson v.

"DeShaney was a Section 1983 case brought by a nother on
behal f of her deceased child, who had been beaten to death by his
father. In that case, social workers and |ocal officials who had
recei ved conplaints that the child was being abused by his father
failed to take steps to renove the child fromthe father’s
custody. The Court, while holding that the state officials were
not liable, left the door open regardi ng whether one could commt
a constitutional violation despite the absence of a speci al
relationship when it stated: “Wiile the State nay have been aware
of the dangers that [the child] faced in the free world, it
pl ayed no part in their creation, nor did it do anything to
render himany nore vulnerable to them” 489 U S. at 201.
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California, 370 U. S. 660 (1962) (recognizing that the Ei ghth

Amendnent’ s prohi bition agai nst cruel and unusual punishnent,
made applicable to the States through the Fourteenth Amendnent’s
Due Process Clause, requires the State to provi de adequate

nmedi cal care to incarcerated prisoners); Youngberg v. Roneo, 457

U S 307 (1982) (holding that the substantive conponent of the
Fourteenth Anendnment’s Due Process Ol ause requires the State to
provide involuntarily-commtted nental patients with such
services as are necessary to ensure their “reasonabl e safety”

fromthensel ves and others); Revere v. Massachusetts Genera

Hosp., 463 U. S. 239 (1983) (holding that the Due Process C ause
requi res the responsi bl e governnent or governnental agency to
provi de nmedical care to suspects in police custody who have been
injured while being apprehended by police). The Court in
DeShaney expl ai ned:
In the substantive due process analysis, it is the
State’'s affirmative act of restraining the individual’s
freedomto act on his own behal f —t hrough i ncarcerati on,
institutionalization, or other simlar restraint of
personal liberty —which is the “deprivation of |liberty”
triggering the protections of the Due Process O ause, not
its failure to act to protect his liberty interests
agai nst harns inflicted by other neans.
489 U.S. at 200.
The hol dings in the above cases were responsible for
creating what is comonly referred to today as the “state-created
danger” theory. The essence of this rule is “that when the State

takes a person into its custody and holds himthere against his
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wll, the Constitution inposes upon it a corresponding duty to
assunme sone responsibility for his safety and general well -
being.” 1d. at 199-200. The clear rationale behind the state-
created danger theory is that “when the State by the affirmative
exercise of its power so restrains an individual’s liberty that
it renders himunable to care for hinself, and at the sane tine
fails to provide for his basic human needs - e.g., food,
clothing, shelter, nedical care, and reasonable safety - it
transgresses the substantive limts on state action set by the
Ei ght h Anrendnent and the Due Process Cause. 1d. at 200.
Restated, “[t]he affirmative duty to protect arises not fromthe
State’s know edge of the individual’s predicanent or fromits
expressions of intent to help him but fromthe limtation which
it has inposed on his freedomto act on his own behalf.” |d.
The Third G rcuit has also visited the state-created danger

theory. See Morse v. Lower Merion School Dist., 132 F.3d 902 (3d

Cr. 1997) (finding as a matter of |aw that the defendants, a
school district and a day care operator that | eased a classroom
fromthe district, were not liable to the survivors of a day care
teacher who was killed by a third party when the district had

unl ocked the back entrance to the school to facilitate the work
of contractors); Kneipp, 95 F.3d at 1199 (hol ding that summary

j udgnment was i nproper and a triable issue of fact was presented

under state-created danger theory where police officers permtted
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an intoxicated pedestrian to wal k hone on a cold night, resulting
in that person falling down an enmbanknment and suffering brain
damage); Mark, 51 F.3d at 1137 (finding that there existed a
triable issue of fact regardi ng whether a police officer’s act of
strandi ng the fenal e passenger of a drunk driver in a high crine
area at 2:30 a.m, resulting in her being raped by a stranger,
constituted affirmatively placing her in a position of danger);

DR by L.R v. Mddle Bucks Area Vocational Technical School,

972 F.2d 1364 (3d GCr. 1992) (en banc) (holding that the

def endant school officials did not create the students’ danger or
increase their risk of harmwhere fenal e students were
physically, verbally and sexually nolested by male students in a

uni sex bathroomand in a darkroom; and Brown v. G abowski, 922

F.2d 1097 (3d GCr. 1990) (finding that the police were not |iable
for a wonan’s death where they failed to act in response to
reports by the woman’s famly regardi ng repeated threats and
sexual assaults by the woman’s |ive-in boyfriend).

The comon el enent whi ch di stingui shes Morse, M ddle Bucks

and Brown fromthe other two cases is that the state officials
did not performsone overt, affirmative act which created or
wor sened t he dangerous conditions that eventually led to injury
or death. In Brown, the court noted that the plaintiff
denonstrated only what the police failed to do. 922 F.2d at

1116. The plaintiff failed to offer any evidence that the
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officers affirmatively acted to create or exacerbate the danger

to the victim See id. The court in Mddle Bucks added that

“[t]he acts or om ssions of the school defendants . . . did not
rise to the level of affirmative action required to inpose
liability under the state-created danger theory.” Kneipp, 95
F.3d at 1207. This court determ nes that the facts in the case

at bar nore closely resenble those in Morse, Mddle Bucks and

Brown because the state officials did not act affirmatively or in
such a way as to enhance the risk of danger to the victim

In Mark, the Third Grcuit “found that cases predicating
constitutional liability on a state-created danger theory have
four common el enents:

(1) the harm ultimately caused was foreseeable and
fairly direct;

(2) the state actor acted in willful disregard for the
safety of the plaintiff;

(3) there existed sone relationship between the state
and the plaintiff;

(4) the state actors used their authority to create an
opportunity that otherwi se woul d not have exi sted for the
third party’'s crine to occur
51 F.3d at 1152. Moreover, the court noted that “[t] he cases
where the state-created danger theory was applied were based on
di screte, grossly reckless acts conmtted by the state or state
actors using their peculiar positions as state actors, leaving a

di screte plaintiff vulnerable to foreseeable injury.” [d. at

1153.
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W w il now apply the four elenments set forth in Mark to the
facts of this case in order to conclusively determ ne whether the
state-created danger theory is applicable.® First, Burke' s death
must have been a foreseeable and reasonably direct result of the
officers’ conduct. W wll assune for purposes of deciding this
notion that the drinking party was |located in a section of the
town where it was conmmonpl ace to wi tness public drunkenness,
loitering and fighting, and also that McG nn and Kaczmarczyk
heard the declarant nmake the threat. Despite these assunptions,
the court still finds it difficult to view Burke's death as the
foreseeable and direct result of the officers’ failure to warn
all of the individuals at the party because vacuous threats by
angry and intoxicated young adults are far from unconmnon.
Nevert hel ess, the court will pass on this relatively cl ose cal
because Plaintiff clearly fails on the other three Mark factors.

Wth regard to whether the officers’ conduct anounted to a
W llful disregard for Plaintiff’'s safety, the court finds that
Plaintiff has failed to produce sufficient evidence to support

such an assertion. “WIllful” is defined as “deli berate,”

“Iintentional,” “purposeful,” and “[i]ntending the result which

actually cones to pass.” Black’s Law Dictionary 1599 (6th ed.

8The court is mindful that, because we are ruling on a
notion for summary judgnent, all facts and inferences nust be
viewed in a light which is favorable to Plaintiff, the non-
novant .
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1990). Assum ng the conplete veracity of Plaintiff’s factual
depiction of the evening in question (i.e., that the officers
wat ched the nelee without taking action, that they failed to
arrest any of the underage drinkers or conbatants, or that they
failed to warn everyone that Beni nsky or Buscavage had j ust
threatened then), the officers’ conduct can nost accurately be
described as negligent. The court finds it inconprehensible that
McG nn and Kaczmarczyk, through Plaintiff’s description of their
conduct on the night of Decenber 1st and the norning of Decenber
2nd, could have “intend[ed] the result which actually [cane] to
pass.” 1d.

Third, Plaintiff argues that, pursuant to Kneipp,® it has
been established that a relationship existed between hinself and
the officers. The court finds, however, that Plaintiff has
failed to adduce sufficient evidence show ng the existence of
this relationship. The court finds as insufficient Plaintiff’s
argunent that a relationship was created when the officers sent

the party-goers back inside the apartnent after the fight

® The court in Kneipp noted, in a footnote, that it
“viewed] the ‘state-created danger’ relationship to be different
than the ‘special relationship’ required by DeShaney to inpose
liability under section 1983.” 95 F.3d at 1209 n.22. The court
contended that the state-created danger relationship could be
satisfied by showi ng “sonme contact such that the plaintiff was a
foreseeable victimof a defendant’s acts in a tort sense.” |d.
The rel ationship in DeShaney, on the other hand, requires sone
sort of state-created custodial relationship (e.g.,
incarceration, institutionalization, or sone other conparable
[imt of personal liberty).
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i nvol vi ng Beni nsky, Buscavage, Styka and Schnerfeld, and after
hearing the declarant nmake the threat. Hol ding otherw se would
be tantanmount to making police officers liable for failing to
protect every conceivable target of every arguably-serious

t hreat.

Fourth, the officers nust have used their authority to
create an opportunity that otherwi se woul d not have existed for
the third party’s crinme to occur. According to Plaintiff,
nei ther McG nn nor Kaczmarczyk took any affirmative action at
all. They sinply let the events unfold as they stood idly bye.
In Morse, the court explicitly stated that “the dispositive
factor appears to be whether the state has in sonme way pl aced the

plaintiff in a dangerous position . Morse, 132 F.3d at

915. The court in Kneipp found this fourth factor to be

satisfied only because “the affirmati ve acts of the police

of ficers” increased the danger or risk of injury to the

plaintiff. 95 F.3d at 1209. Again, even assum ng the

truthful ness of Plaintiff’s factual depiction, it is inescapable

that the officers did not take the requisite affirmative acts

pursuant to both Third Grcuit and Suprene Court case |aw.
Because Plaintiff has failed to satisfy the four-factor test

set forth in Mark, the court holds that the state-created danger

theory is not applicable to this case. Consequently, and

pursuant to DeShaney, it necessarily follows that Plaintiff has
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failed to show a substantive due process violation because
Plaintiff failed to produce sufficient evidence show ng that the
i ndividual officers had a duty to protect Burke fromthe private
act of violence which befell him Thus, Plaintiff has failed to
denonstrate that the officers’ actions rose to the level of a
constitutional violation of Plaintiff’s right to substantive due
process.
2. Qualified Imunity

McG nn and Kaczmarczyk al so argue that qualified imunity
should shield themfromliability. Under the doctrine of
qualified imunity, the inquiry is divided into two separate
issues. First, the court nust exam ne whether the conduct of
McG nn and Kaczmarczyk violated clearly established

constitutional rights. See Harlow v. Fitzgerald, 457 U S. 800,

818-19 (1982). Second, we nust address whet her an objectively
reasonabl e person in the officers’ position would have known t hat
their conduct woul d have violated such constitutional rights.

See id. The analysis generally turns on the “‘objective |egal
reasonabl eness’ of the action . . . assessed in |light of the
legal rules that were ‘clearly established” at the tinme it was

taken.” Anderson v. Creighton, 483 U S. 635, 639 (1987)

(“Anderson 11”) (quoting Harlow, 457 U S. at 818-19). Qualified
immunity is applicable even where officials “of reasonable

conpet ence coul d di sagree” that such acts were objectively
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reasonable. See Malley v. Briggs, 475 U. S. 335, 341 (1986).

The determ nation of qualified i nmunity upon a notion for

summary judgnent is entirely appropriate. See, e.q., Harlow 457

U S at 818. The first issue, whether a plaintiff asserts the
violation of a clearly established constitutional right, is

purely a question of law. See Sharrar v. Felsing, 128 F.3d 810,

828 (3d Cir. 1997). The second issue, whether the officer
reasonably believed in the | awful ness of his or her conduct, is
al so generally an issue of law to be decided by the court.?!® See
id.

There is, however, a tension between the “insistence that
the inmmunity defense be decided as a matter of | aw when the
reality is that factual issues nust frequently be resolved in
order to determ ne whether the defendant violated clearly

established federal law.” Gant v. Cty of Pittsburgh, 98 F. 3d

116, 122 (3d Cir. 1996) (quoting Schwartz, Section 1983 in the
Second Circuit, 59 Brook. L. Rev. 285, 309 (1993)). Courts have
resol ved such tension by a careful exam nation of the record
viewed in a light nost favorable to the plaintiff upon a sunmary

judgnent notion. |d.; see also Miniz v. Gty of Fort Lauderdale,

145 F.2d 1278, 1281 (1ith Gr. 1998); King v. Beavers, 148 F. 3d

Y| 'n Sharrar, the Third Circuit noted that there may be sone
i nstances where a court may choose to resolve disputed facts by
resorting to a jury in deciding the qualified i mmunity question.
128 F. 3d at 828.
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1031, 1032 (8th Gr. 1998). In the case at bar, therefore, we
wi |l undergo the analysis by assum ng the facts in a |light nost
favorable to Plaintiff and proceed to consi der whether the
qualified imunity defense is established as a matter of |aw
The Suprenme Court has explained what it neans by clearly
established | aw for the purpose of qualified i munity:
The contours of the right nust be sufficiently clear that a
reasonabl e official would understand what he is doing
violates that right. This is not to say that an official
action is protected by qualified immunity unless the very
action in question has previously been held unlawful, but it
istosay . . . the unlawful ness nust be apparent.

Anderson |1, 483 U S. at 640 (citation omtted). Moreover, the

Third Circuit has held that when there is a |lack of substantially
simlar authority on point, the |law cannot be said to be clearly

establi shed. See Sharrar, 128 F.3d at 810, 828-29; Johnson, 150

F.3d at 286; Pro v. Donatucci, 81 F.3d 1283, 1292 (3d Cir. 1996).

A necessary conconmtant to the determ nation of whether the
constitutional right asserted by a plaintiff is clearly
established is whether the plaintiff has asserted a violation of

a constitutional right at all. See Siegert, 500 U S. 226, 233

(1991); County of Sacramento v. Lewis, 523 U S. 833, 118 S. Ct.

1708, 1714 n. 5 (1998). |If the actions of the governnent
official, as alleged by the plaintiff, do not even rise to a

| evel of a constitutional violation, then that official is

clearly entitled to qualified immunity. See Cty of Phil adel phia

Litig. v. Gty of Philadelphia, 158 F.3d 711, 719 (3d Gr.
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1998) . 1!

As di scussed above, Plaintiff has failed to show a
subst antive due process violation under the state-created danger
theory. The court, in assum ng the truthful ness of all of
Plaintiff’s avernments, holds that the actions of MG nn and
Kaczmarczyk sinply did not rise to this level. Hence, the
i ndividual officers’ in this case are necessarily entitled to

qualified imunity. See City of Philadelphia Litig., 158 F. 3d at

719.

Even if the we were to hold that Plaintiff did produce
sufficient evidence to support the alleged due process violation,
the court is neverthel ess convinced that the individual officers
did not violate Plaintiff’s clearly established due process right
to be protected by the State froman act of private viol ence.

The case |law on point clearly inposes on governnent officials the
duty to protect only when the state itself has affirmatively
acted in such a way as to create or exacerbate a plaintiff’s

precarious situation. See, e.d., Kneipp, 95 F.3d at 1209; Mark,

" There seens to be sone confusion as to whether the failure
to assert an alleged deprivation of a constitutional right by a
plaintiff means that the imunity question need not be reached,
see Saneric Corp. of Delaware, Inc. v. Gty of Philadelphia, 142
F.3d 582, 590 n.6 (3d Cir. 1998), or nerely that the official is
entitled to qualified inmunity. See Cty of Philadelphia Litig.,
158 F.3d at 719. This court decides to follow the latter
position as it is supported by a nore recent Third Circuit
opi nion and by other sister circuits. See, e.qg., Jones v.
Collins, 132 F.3d 1048, 1052 (5th GCr. 1998); Roe v. Sherry, 91
F.3d 1270, 1273-74 (9th Cr. 1996).
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51 F. 3d at 1152. The case |aw, however, has only narrowy
delineated the situations under which state actors have an
affirmative duty to act. Wthout any cases where sone factual
correspondence exists with the present case, therefore, this
court nust conclude that there is no clearly established | aw and
that the individual officers are entitled to qualified inmmunity.
Pro, 81 F.3d at 1292.

As the threshold question for the qualified imunity
analysis is whether the constitutional right asserted by
Plaintiff was clearly established at the tine McG nn and

Kaczmarczyk acted, see Siegert, 500 U.S. at 232, this court need

not nove to the analysis of whether the officers’ conduct was

obj ectively reasonable. See Johnson v. Horn, 150 F.3d 276, 286

n.7 (3d Gr. 1998). Therefore, even if Plaintiff succeeded in
show ng the substantive due process violation, the individual
officers would still prevail on their qualified i mmunity defense.

B. Due Process O ai ns Agai nst Mahanoy City, the Mahanoy City
Police Departnent and Chief John Lew s

Plaintiff also alleges a 8 1983 acti on agai nst Mahanoy City,
Mahanoy City Police Departnent and Chief John Lewis in his
official capacity, by claimng that they violated his right to
due process through their: (1) custom policy and practice of

failing to address Mahanoy City' s problens of, inter alia,

underage drinking, loitering and fighting; and (2) inadequate

supervision of the city's police officers. Pl.’s Conpl. at
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19 91-117. Al though Defendants nove for sunmary judgnent on
these clains, their notion utterly fails to address Plaintiff’s
municipal liability clainms.?? Defs.’” Mt. at 7Y 8-9.% W feel
conpel | ed, however, to address whether a triable issue of fact
exists as to Defendants’ nunicipal liability.

Def endants mss the point entirely. A section 1983
al l egation nmade against a nunicipality or state officials in
their official capacities invokes an entirely different analysis
fromascertaining liability of an individual state actor. It has
been clearly established that municipalities cannot be sued as an
enpl oyer that is vicariously liable for an enpl oyee under § 1983.

Monell v. Dep’t of Social Servs., 436 U S. 658, 691 (1978). Nor

can nmunicipalities be accorded the protection of qualified

immunity. Owen v. Gty of |Independence, 445 U. S. 622, 650

(1980).
Local governnents and entities, however, may be held |iable
under § 1983 for constitutional violations caused by an official

policy or customof the municipality. Monell, 436 U S. at 694.

21n their reply, Defendants nmake an insolent reference to
such issues: “[s]ince there does not appear to be any Fourteenth
Amendnent viol ation, discussing the Monell claimitself, hardly
seens worth the effort.” Defs.’” Reply Br. at 2. W would like
to point out that a fleshed out discussion on the issue is a
obligatory responsibility of the Defendants on a notion for
summary j udgnent .

3 Def endants’ Motion for Summary Judgnment filed on Decenber
21, 1998, is hereinafter referred to as: “Defs.” Mot. at .~
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Mor eover, since suing state officials in their official capacity

is equivalent to suing the nunicipality itself, see Kentucky v.

G aham 473 U. S. 159, 165-66 (1985); WIIl v. Mchigan Dep’t of

State Police, 491 U S. 58 (1989), such officials may simlarly be

held liable for instituting an official policy or customof the
muni ci pality. Monell, 436 U.S. at 694. Only those nunicipa

of ficers and enpl oyees who have final policymaking authority can
by their action subject their municipal enployers to 8§ 1983

l[tability. Penbaur v. Gty of Gncinnati, 475 U S. 469, 479-80

(1986) .

The first issue this court nust consider is if the granting
of summary judgnent in favor of the individual officers precludes
our consideration of nmunicipal liability. The Suprene Court has
held that a municipal entity cannot be held liable under the
Fourth Amendnent if there is no underlying constitutional

violation by the individual officer. GCity of Los Angeles v.

Heller, 475 U. S. 796 (1986) (per curiam. |In Heller, the Court
reversed the verdict against the city because it was inconsistent
wth the jury finding in favor of the officer: “[i]f a person has
suffered no constitutional injury at the hands of the i ndividual
police officer, the fact that departnental regulations m ght have
aut hori zed the use of constitutionally excessive force is quite

beside the point.” 475 U S. at 799; see also Wllianms v. Borough

of West Chester, 891 F.2d 458 (3d Cir. 1989).
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The Third G rcuit, however, has carefully distinguished
Heller by holding that in certain instances, a municipality can
be held independently liable for violating a plaintiff’s
constitutional rights, even if there is no individual liability

on the part of the officer. Fagan v. Gty of Vineland, 22 F.3d

1283 (en banc), aff’'d in part, 22 F.3d 1296 (3d Cir. 1994). The

Fagan court distinguished Heller by limting its holding to cases
arising under 8 1983 for violations of the Fourth Arendnent. |d.
at 1292. The Third Crcuit also noted that the plaintiff had
brought a separate and i ndependent constitutional claim against
the municipality, unlike in Heller, which was based on a theory
of respondeat superior. 1d. Finally, the court stated that
finding nunicipal liability independent of its officers is not

| ogically inconsistent because the clains in Fagan were “based on
different theories and require proof of different actions and

nmental states.”' |d.; see also Simmons v. City of Phil adel phi a,

728 F. Supp. 352, 357 (E.D. Pa. 1990), aff’'d, 947 F.2d 1042 (3d
Cr. 1991).
This court finds that we are required to follow Third

Crcuit law and exam ne the possibility of nunicipal liability

W& note that other circuit courts have explicitly di sagreed
with the Third Crcuit in Fagan. See, e.qg., Evans v. Avery, 100
F.3d 1033, 1039-40 (1st Cr. 1996); Thonpson v. Boggs, 33 F.3d
847, 859 n.11 (7th Gr. 1994). They reject the holding in Fagan
and broadly apply the principle elucidated in Heller that a
muni ci pal ity cannot be held |iable absent a constitutional
violation by its officers. |d.
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under 8§ 1983, although the individual officers have not been held
liable in this situation. The present case is close in identity
to Fagan because Plaintiff has alleged substantive due process
claims. 22 F.3d at 1291-92. Moreover, Plaintiff has al so
i ndependently all eged constitutional clains against the Gty,
Pol i ce Departnment and Chief of Police. 1d. at 1292.

Thus, we turn to whether there exists an issue of materi al
fact with respect to Defendants’ municipal liability. 1n Count
I, Plaintiff alleges that Defendants allowed a custom or practice
of inaction in addressing public and underage dri nking and
di sorderly conduct, which violated Plaintiff’s substantive due
process rights. Pl.’s Conpl. at T 91-106. Under 8§ 1983, a
muni ci pality may be held |iable for constitutional violations
caused by an official policy or well-settled custom Mnell, 436
US at 694. A nunicipal customfor § 1983 purposes is such
“practices of state officials . . . [as are] so pernmanent and
wel |l -settled as to constitute a ‘customor usage’ with the force

of law” 1d. at 691 (quoting Adickes v. S.H Kress & Co., 398

U S 144, 167-68 (1970)). Municipal liability attaches only when
t he execution of a governnent’s policy or custom supports a

violation of constitutional rights. 1d. at 691-95; Bielevicz v.

Dubi non, 915 F.2d 845, 850 (3d Cir. 1990).
In Count |1, Plaintiff separately all eges that Defendants

are |iable under 8 1983 because of inadequate training and
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supervision by the municipality. Pl.’s Conpl. at 1Y 107-117. The
Suprene Court has held that inadequate training procedures “may

serve as the basis for 8 1983 liability only where the failure to
train anounts to deliberate indifference to the rights of persons

with whomthe police cone into contact.” Gty of Canton v.

Harris, 489 U S. 378, 388 (1989). To neet this deliberate
indi fference standard, the failure to train nust reflect a
del i berate or conscious choice nade by the nmunicipality. 1d. at
389. This failure to train nmust have inflicted constitutional
injury upon the Plaintiff.

Under either scenario for municipal liability, the
deli berate indifference or policy and customof the nunicipality
must inflict constitutional injury. Mk, 51 F.3d at 1149-50.

The Suprenme Court in Collins v. City of Harker Heights made cl ear

that in a municipal liability case, the “proper analysis requires
us to separate two different issues when a 8§ 1983 claimis
asserted against a nunicipality: (1) whether plaintiff’s harm was
caused by a constitutional violation, and (2) if so, whether the
city is responsible for that violation.” 503 U S 115, 120
(1992). Thus, the nere existence of a policy of inaction or

i nadequate training of officers with respect to drinking and

di sorderly conduct is not actionable under 8 1983 if such conduct

does not inflict constitutional injury. See Searles v.

Sout heastern Pennsyl vania Transp. Auth., 990 F.2d 789, 791-93 (3d
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Cr. 1993); see also Mark, 51 F.3d at 1149-50, 1153 n.13; Frazier

v. Gty of Philadelphia, 927 F. Supp. 881, 886-87 (E.D. Pa.

1996) .

I n consi dering whet her Defendants’ conduct rises to the
| evel of a constitutional violation, we nust examne the facts in
a light nost favorable to the Plaintiff. As conprehensively
di scussed above with respect to the liability of individual
of ficers under 8§ 1983,% the facts of this case do not rise to
the I evel where the state-created danger theory of DeShaney
becones applicable. The conduct of the individual officers in
this case did not neet the four-factor test of Mark, where
of ficers acted recklessly by using their positions as state
actors to leave “a discrete plaintiff vulnerable to foreseeable
injury.” 51 F.3d at 1152-53. Even if we accept that the
exi stence of a nunicipal policy or customresulted in the failure
of individual officers to address the city’s problens of underage
drinking, loitering and fighting, such nunicipal inaction cannot
be said to inflict constitutional injury. Thus, we need not
reach the issue of whether Defendants are subject to Mnel
liability where, as here, we have concluded that no
constitutional right was violated. Searles, 990 F.2d at 794.

Moreover, the Court in Collins expressed its “rel uctan[ce]

to expand the concept of substantive due process because

5 See discussion above at I11.A. 1. a.
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gui deposts for responsible decisionmaking in this uncharted area
are scarce and open-ended.” |1d. at 125. W believe that we nust
follow the advice of Collins which stressed the inportance of
“Judicial self-restraint” when considering the liability of a
muni cipality as to alleged violations of substantive due process
in the § 1983 context. |d.

As a matter of law, we find that there is no constitutiona
violation that occurred on the facts as presented in the sunmary
judgnent record. As a consequence, it is unnecessary to address
the second prong of Collins. Thus, Defendants are granted
summary judgnent on both of Plaintiff’s nunicipal liability
clai ns under § 1983.

LV. RENMAI NI NG DEFENDANTS

We now address the disposition of state |law clains raised by
Plaintiff against certain Defendants (Counts VI-VII1).1®
Plaintiff’s state | aw clains are before us under suppl enental
jurisdiction brought in connection with clains “arising under
[the] Constitution, [and] the Laws of the United States.” U S
Const., art. |11, 8§ 2.

State |law clains remai n agai nst the foll owi ng Def endants: '’

* W have al ready disnissed the state | aw cl ai m agai nst
Def endants Mahanoy City, Mahanoy City Police Departnent and Chief
John Lewis in his official capacity (Count I11). See discussion
above, 111.

Y Al clains and cross-clai ms agai nst Fow er’s Tavern,
M chael T. Fow er, individually and as owner of Fow er’s Tavern,
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(1) Jack’s Locker Room (2) John Kaczmarczyk individually and as
t he owner of Jack’s Locker Room ' (3) Shel don Buscavage; and
(4) the Estate of WIlliamJ. Beninsky. In addition, Defendants
Jack’s Locker Room and John Kaczmarczyk individually and as the
owner of Jack’s Locker Roomfiled a Third-Party Conplaint on
January 15, 1998 agai nst Holly Rhoades and Jessi ca Di dgen.

Prior to Congress’ codification of supplenental jurisdiction
in 28 US.C. 8 1367, it had “consistently been recogni zed t hat
pendent jurisdiction [was] a doctrine of discretion, not of

plaintiff’s right.” United Mne Wrkers of Anerica v. G bbs, 383

U S 715, 726 (1966) (citing Massachusetts Universali st

Convention v. Hildreth & Rogers Co., 183 F.2d 497 (1st GCr.

1950)); Moynahan v. Pari-Mituel Enployees Guild, 317 F.2d 209,

211-212 (9th Cr. 1963). This discretionary aspect of pendent
jurisdiction has always all owed federal courts to decline to
deci de cases that are primarily state law clains. G bbs, 383
U S at 727. Finally, “if the federal clains are

dismssed . . . the state clains should be dismssed as well.”

John C. Fow er, individually and as owner of Fow er’s Tavern have
been dism ssed by a stipulation agreed to by all parties, filed
on February 4, 1999. W have reviewed this stipulation and it is
acceptable to the court.

' W also note that John C. Kaczmarczyk is a Defendant here
because of his role as an owner of Jack’s Locker Room His role
as a police officer and state actor are entirely independent and
have al ready been addressed by this court. See discussion above,
[11.
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Id. at 726.

In the absence of any federal question or constitutional
issue, this court has the discretion to dismss Plaintiff’s state
law clainms on jurisdictional grounds. Plaintiff, however, is not
W thout remedy. On the contrary, the statue of limtations on
Plaintiff’s state law clains is tolled for a m ni mumof 30 days
fromthe date of dismssal. Wth the codification of
suppl enental jurisdiction, Congress has allowed for the dism ssal
of state clains, arising under article IIl jurisdiction and
brought under 8§ 1367(a), to benefit froma tolling of the statute
of limtations. 28 U S.C. §8 1367(d). Thus, we dism ss the state
| aw claims without prejudice against the foll ow ng Defendants:

(1) Jack’s Locker Room (2) John Kaczmarczyk individually and as
t he owner of Jack’s Locker Room (3) Shel don Buscavage; and
(4) the Estate of WIliamJ. Beninsky.

Moreover, it follows that because third-party clains are
derivative of Plaintiff’'s claim we nust also dismss all Third-
Party Defendants. See Fed. R Cv. P. 14. Once the main action
is dismssed, third-party clains becone noot because a “third
party defendant’s liability is secondary to, or derivative of,
the original defendant’s liability on the original plaintiff’s

claim” Faser v. Sears, Roebuck & Co., 674 F.2d 856, 860 (11lth

Cr. 1982); Resolution Trust Corp. v. Farner, 836 F. Supp. 1123,

1129-30 (E.D. Pa. 1993). Thus, we also dismss Third-Party

31



Def endants Hol |y Rhoades and Jessica Didgen fromthe case w thout
prej udi ce.

V. CONCLUSI ON

For all of the above reasons, Defendants’ Modtion for Summary
Judgnent is GRANTED with respect to all § 1983 clains and the
state |l aw cl ai m of wongful death agai nst Defendants Mahanoy
Cty, Mahanoy Cty Police Departnent, Chief John Lewis in his
of ficial capacity, Oficer John Kaczmarczyk, Oficer WIIliam
McG nn and O ficer Jane Doe. Renmining Defendants Jack’s Locker
Room John Kaczmarczyk individually and as the owner of Jack’s
Locker Room Shel don Buscavage, the Estate of WIlliamJ. Beni nsky
and Third-Party Defendants Hol |y Rhoades and Jessica Didgen are
dism ssed fromthis case without prejudice. An appropriate order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF Rl CHARD BURKE,
Pl ai ntiff,

V.
No. 97-CV-7277

MAHANOY CI TY, MAHANOY CI TY

PCLI CE DEPARTMENT, CHI EF

JOHN LEWS, in his official

capacity, OFFI CER JOHN KACZMARCZYK,

OFFI CER W LLI AM Mcd NN, OFFI CER

JANE DCE, et al.,

Def endant s.

ORDER

AND NOW this 3rd day of March, 1999, upon consi deration of
Motion for Summary Judgnent by Defendants Mahanoy Cty, Mahanoy
City Police Departnent, John Lewis in his official capacity as
Police Chief, Oficer John Kaczmarczyk, O ficer WIliam MG nn
and O ficer Jane Doe wth acconpanyi ng Menorandum of Law and
exhibits filed on Decenber 21, 1998, Plaintiff’s Brief in
Qpposition to Defendants’ Mtion for Summary Judgnent with
acconpanyi ng exhibits filed on February 1, 1999, and Defendants’
Reply Brief filed on February 10, 1999, it is hereby ORDERED
t hat :

(1) Defendants’ Mdtion for Summary Judgnent is GRANTED
inits entirety;

(2) Al clains against Defendants Mahanoy Cty, Mhanoy
City Police Departnment, John Lewis in his official
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capacity as Police Chief, Oficer John Kaczmarczyk,
Oficer WIliamMG nn and O fi cer Jane Doe are DI SM SSED
fromthis case with prejudice;

(3) Al remaining clains against Defendants Jack’'s
Locker Room John Kaczmarczyk individually and as the
owner of Jack’s Locker Room Shel don Buscavage, the
Estate of WIlliam J. Beninsky and all clainms against
Third-Party Defendants Holly Rhoades and Jessica D dgen
are DISMSSED from this case wthout prejudice to
Plaintiff’s right to refile this matter in state court.

This case i s cl osed.

BY THE COURT:

Franklin S. Van Antwerpen, U.S. D J.



