IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONSOLI DATED RAI L CORP. : ClVIL ACTI ON

V.

NEW ENGLAND CENTRAL :
RAI LROAD, | NC. : NO. 98- CV- 1343

VEMORANDUM AND ORDER

M  KELLY, J. MARCH , 1998

The court has now considered the testinony that has been

presented in this case and is prepared to nmake its Fi ndings of

Fact and Concl usi ons of Law and deci si on.

FI NDI NGS OF FACT

Consolidated Rail Corporation (“Conrail”) and the Central
Vernmont Railway (“CV’) are railroads which operate cross-
tracks at all tinmes material to this issue.

On Septenber 1, 1983 the parties entered into an agreenent
(“Agreenent”) which by its provisions sets forth the
financial responsibility for each railroad with respect to
mai nt enance expenses incurred at a crossing |ocated in

Pal mer, Massachusetts.

Section 1(c) of the Agreenent provides that CV will be
responsi ble for “100 percent of the cost of track work at
the crossing.”

Section 1(d) of the Agreenment provides that either railroad

may initiate “capital inprovenents” at the crossing,



10.

11.

12.

however, no party is obligated to participate in such
expendi tures w thout prior consent.

Capital inprovenents as it appears in Section 1(d) of the
Agreenent is intended to refer to a capital betternent, or a
maj or change in the nature of an inprovenent.

In 1990, Conrail replaced the dianond crossing. In
accordance with the terns of the Agreenent Conrail invoiced
Cv for $81,811. 78 on Novenber 2, 1990.

The project description of the Novenber 2, 1990, invoice was
“mai nt enance of crossing.”

CV paid Conrail’s invoice of Novenber 2, 1990, on

Novenber 27, 1990.

In 1995, the New England Central Railroad, Inc. (“NECR)
purchased the CV' s assets and assuned CV s obligations under
t he Agreenent.

After Conrail personnel inspected the crossing dianond at

Pal mer, Massachusetts, they replaced the crossing dianond in
April 1995,

Conrail, on May 30, 1995, invoiced NECR for $87, 155. 22
pursuant to the terns of the Agreenent entered into between
Conrail and CV.

In the 1995 mai ntenance, Conrail purchased azobe tinbers,
which is an i nprovenent over the ordinary oak tinbers
usually used in this type of construction. There were no

ot her azobe tinbers in place anywhere on the CV rail way

system Azobe tinbers were billed at $6,634.66. This is
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approximtely six times what ordinary tinbers previously

used at the crossing cost.

CONCLUSI ONS OF LAW

The issue between the parties is whether the work
performed by Conrail at the Pal mer Crossing and
billed to NERC on May 30, 1995, as “nai ntenance of
crossing” is a capital inprovenent or an ordinary
expense.

In a prior instance between the parties to the
Agreement, a simlar expenditure in Novenber 1990
was treated as an ordinary expense.

Prior dealings between the parties over a simlar
i ssue can been construed by the Court for purposes
of the parties’ understanding as to the neani ng of

ternms in the Agreenent. Atlantic Richfield Co. V.

Razum c, 390 A . 2d 736, 741 n.6 (1978) (adopting
rule that course of performance is always rel evant
to interpretation of a contract).

The 1990 invoice contained both an ordinary expense
and a capital inprovenent.

The use of azobe tinbers is a capital inprovenent
of $5,500 and not allowed by the agreenent between
the parties without prior consent of NERC

The capital inprovenent is limted to the
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addi ti onal expense of using azobe tinbers which

i ncreased the cost of the invoice by approximately
$5, 500.

The parties’ course of performance as evi denced by
CV' s paynent for the 1990 repl acenent of the
crossi ng denonstrates that the 1995 repl acenent of
t he crossing was a mai nt enance expense as

contenpl ated by the Agreenent.

The Court concludes that NERC is indebted to
Conrail for all work evidenced in the 1995 invoice
| ess $5,500 for the azobe tinbers, which represents
a capital inprovenent. NERC owes Conr ai

$81, 655. 22 plus interest.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CONSOLI DATED RAI L CORP. : ClVIL ACTI ON

NEW ENGLAND CENTRAL

RAI LRCAD, | NC. : NO 98- CV-1343

ORDER

AND NOW this day of March, 1999, based upon
the attached Findi ngs of Fact and Concl usions of Law, it
i s ORDERED t hat Judgnent is ENTERED in favor of
Plaintiff, Consolidated Rail Corp., and agai nst
Def endant, New Engl and Central Railroad, Inc., in the
anmount of $81, 655.22 plus interest fromJune 30, 1995.

This case i s now cl osed.

BY THE COURT:




JAMES MG RR KELLY, J.



