IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CHI CAGO | NSURANCE COMPANY : CIVIL ACTI ON
V.
ROSALYN SAMPSOQN,
TARGET REHABI LI TATI ON CO. ,
MARSHALL FRI CK, and CAROL FRI CK

V.

MAG NNI S & ASSCOCI ATES NO. 97-5514

MEMORANDUM AND ORDER

HUTTON, J. March 1, 1999

Presently before the Court are Plaintiff Chicago
| nsurance Conpany’s Mtion for Summary Judgnent (Docket No. 23),
Third Party Defendant Maginnis & Associates’ Mtion for Summary
Judgnent (Docket No. 24), and Defendants’ reply thereto (Docket No.
29). Also before the Court are Defendants’ Mtion for Partial
Summary Judgnent (Docket No. 26), Plaintiff’s Menorandumof Law in
Qpposition to Defendants’ Mtion for Partial Summary Judgnent
(Docket No. 27), Defendants’ reply (Docket No. 34), and Plaintiff’s
sur reply thereto (Docket No. 35). Al so before the Court are
Def endants’ Mdtion in Limne (Docket No. 28) and Plaintiff’'s reply
thereto (Docket No. 37). Finally, also before the Court are
Def endants’ Motion for Enl argenent of Tinme for Subm ssion of Expert
Testinmony and Pretrial Menorandum (Docket No. 30) and Plaintiff’s

reply thereto (Docket No. 36).



i ssued i

| . BACKGROUND

The Plaintiff, Chicago |Insurance Conpany (“Chicago”),

nsurance policy No. 44-2010129 to Defendant Target

Rehabilitation Conpany (“Target”). Target secured the insurance

policy wth

Associ at es.

If indicated by a specific premum on the
Decl arations Page, the Conpany wll pay on
behal f of the Insured all suns which the I nsured
shal | becone legally obligated to pay as Damages
because of Bodily Injury, Property Damage or
Advertising Injury to which this insurance
applies in the operation of the business or
conduct of the profession of the Nanmed I nsured
as specified on the Declaration page, caused by
an Cccurrence during the Policy Period.

The policy also contained exclusion 4 which stated

i nsurance coverage did not apply:

to Bodily Injury, Personal Injury or Advertising
Injury of any enployee of the Insured arising
out of and in the course of his/her enploynent
by the Insured or to any obligation of the
I nsured to indemify anot her because of Damages
arising out of such injury.

the help of their insurance agent, Mginnis &

The policy contained the follow ng provi sion:

that the

The policy was effective from Decenber 11, 1994, to Decenber 11,

Chi cago

1995.

In Novenber 1995, Maginnis sent Target a solicitation
letter. The letter encouraged Target to renew their
i nsurance coverage for another year. The letter provi

ded that

Target woul d recei ve “product enhancenments” if Target renewed their

cover age.

Eventual |y, Target renewed their insurance policy and
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Chi cago issued a renewal policy which provided general liability
coverage from Decenber 11, 1995 to Decenber 11, 1996. The renewal
policy, however, also added exclusion 29 which provided that the
i nsurance coverage did not apply:

to any clainms brought by or on behalf of any

per son enpl oyed by the Naned | nsured, any person

who had been enployed by the Nanmed I|nsured or

any person seeking enploynment with the Naned

Insured alleging any act or omssions by an

Insured with respect to hiring, term nation,

conpensation, or the tenure, term condition

benefits, or privilege of enpl oynent of any such

per son.

On Septenber 24, 1996, Marshall and Carol Frick filed a
conplaint in the Montgonery County Court of Common Pl eas agai nst
Target and Defendant Rosalyn Sanpson, Target’s Chief Executive
O ficer. The conplaint alleges that Target term nated Marshal
Frick for sexual harassnent, enbezzlenment, and other fornms of
financial m sconduct. The conplaint further alleges that Sanpson
and Target conspired to fal sely accuse Frick of sexual harassnent,
enbezzl enent, and other theft in order to term nate his enpl oynent.
The conpl aint alleges that Target and Sanpson sought to term nate
Frick’s enploynent to cover up Target’s financial troubles and
protect Sanpson’s conpensation. The conplaint has ten counts: (1)
a wongful discharge claim - Count |; (2) a defamation claim -
Count 11; (3) a negligence claim- Count Il1; (4) an invasion of

privacy claim- Count IV; (5) a breach of inplied contract claim-

Count V; (6) a punitive damages claim - Count VI; (7) a |oss of



consortium claim - Count WMI; (8) a negligent infliction of
enotional distress claim - Count WVIII; (9) an intentional
infliction of enptional distress claim - Count |X, and (10) an
interference with prospective business relations claim- Count X

On August 29, 1997, Chicago filed a conplaint in federal
court seeking a declaratory judgnent that it is not required to
defend or indemify Target or Sanpson in the lawsuit filed by the
Fricks. Target and Sanpson responded by bringi ng two countercl ai ns
agai nst Chicago: (1) a breach of contract counterclaimand (2) bad
faith counterclaim Target and Sanpson also filed a third party
conpl ai nt agai nst Magi nnis. Target and Sanpson allege two counts
agai nst Maginnis intheir third party conplaint: a negligence claim
and (2) a breach of contract claim

On Novenber 13, 1998, both parties filed notions for
summary judgnent. On Novenber 30, 1998, Defendants also filed a
motion in limne to preclude certain expert testinony at trial
Finally, on Decenber 4, 1998, Defendants filed a notion for
enl argenent of tinme to submt pretrial nenorandum and expert

testinony. The Court considers these notions together.

1. DI SCUSSI ON
A. Summary Judgnent Motions
1. Standard
Summary judgnment is appropriate “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,
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together with the affidavits, if any, showthat there is No genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnment nust do nore than rest upon nere

al | egations, general denials, or vague statenments. See Trap Rock

| ndus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992).




2. Plaintiff’'s and Def endants’ ©Mdtions for Summary Judgnment

Both parties nove for sunmary judgnent. In its notion
for summary judgnent, Plaintiff asks this Court to enter a
declaratory judgnent that it owes no duty to defend or indemmify
Target or Sanpson in the actions stemm ng fromthe all eged w ongf ul
termnation of Frick. In their notion for partial sunmary
j udgnent, Defendants ask this Court to enter a declaratory judgnent
t hat Chicago owes a duty to defend and i ndemi fy Target and Sanpson

in the Frick action.

a. Coverage of the Cains Presented in the Underlying Action

An insurer owes a duty to defend an insured whenever the
all egations in a conplaint, taken as true, set forth a cl ai mwhich

potentially falls within the coverage of the policy. See Visiting

Nurse Ass’'n of Greater Phila. v. St. Paul Fire & Marine Ins. Co.,

65 F.3d 1097, 1100 (3d G r. 1995); Cadwallader v. New Ansterdam

Cas. Co., 152 A 2d 484, 487 (Pa. 1959); Germantown Ins. Co. V.

Martin, 595 A .2d 1172, 1174 (Pa. Super. C. 1991). The insurer has
t he burden of establishing the applicability of an exclusion. See

Allstate Ins. Co. v. Brown, 834 F. Supp. 854, 857 (E.D. Pa. 1993).

An insurer owes a duty to indemify aninsured only if liability is
established for conduct which actually falls within the scope of

the policy coverage. See Caplan v. Fellheiner Eichen Braverman &

Kaskey, 68 F.3d 828, 831 n. 1 (3d Gr. 1995). The insured has the

burden to establish coverage under an insurance policy. See Erie

-6-



Ins. Exch. v. Transanerica Ins. Co., 533 A 2d 1363, 1366-67 (Pa.

1987); Benjamn v. Allstate Ins. Co., 511 A 2d 866, 868 (Pa. Super.

Ct. 1986).
The principles governing the interpretation of an
i nsurance contract under Pennsylvania law are well settled. See

Altipenta, Inc. v. Acceptance Ins. Co., No. CV.A 96-5752, 1997 W

260321, at *2 (E.D. Pa. May 14, 1997), aff’'d, 141 F.3d 1153 (3d
Cr. 1998) (unpublished table decision). The court generally

perfornms task of interpreting an insurance contract. See Allstate,

834 F. Supp. at 856. The court nust read the policy as a whole and
construe it according to the plain neaning of its terns. See

Bateman v. Motorists Miut. Ins. Co., 590 A 2d 281, 283 (Pa. 1991).

In determ ning whether a claimfalls within the scope of coverage,
the court conpares the | anguage of the policy and the all egations

in the underlying conplaint. See (CGene’s Restaurant, Inc. v.

Nationwi de Ins. Co., 548 A 2d 246, 246-47 (Pa. 1988); Biborosch v.

Transanerica Ins. Co., 603 A 2d 1050, 1052 (Pa. Super. 1996).

Whet her the provisions of a contract are clear and
unanbi guous is a matter of law to be determ ned by the court. See

Al legheny Int’l Inc. v. Allegheny LudlumSteel Corp., 40 F. 3d 1416,

1424 (3d Cr. 1994). “Atermis anbiguous if reasonable people,
considering it in the context of the entire policy, could fairly

ascribe different nmeanings to it.” See Altipenta, Inc., 1997 W

260321, at *2; see also Northbrook Ins. Co. v. Kuljian Corp., 690




F.2d 368, 372 (3d Cir. 1982); United Servs. Auto. Ass’'n v. Elitzky,

517 A.2d 982, 986 (Pa. Super. C. 1986). If a provision is
anbi guous, it is construed against the insurer as the drafter of

the agreenent. See Lazovick v. Sun Life Ins. Co. of Am, 586 F.

Supp. 918, 922 (E.D. Pa. 1984). Nevertheless, a court should not
torture the language of a policy to create anbiguities. See

Eastern Assoc. Coal Corp. v. Aetna Cas. & Surety Co., 632 F.2d

1068, 1075 (3d Cir. 1980).

In the instant case, this Court finds that the insurance
policy did not cover the Fricks’ wunderlying action. It is
undi sputed that exclusion 4 was in the original policy purchased by
Target and the renewal policy. Exclusion 4 states that the
i nsurance does not apply to bodily injury, personal injury, or
advertising injury of “any enpl oyee of the Insured arising out of
and in the course of his/her enploynent by the Insured or to any
obligation of the Insured to indemify another because of Damages
arising out of such injury.” The United States Court of Appeals
for the Third Circuit has held that “arising out of and in the

course of enpl oynent” neans causally connected. See Forumlns. Co.

v. Allied Sec. Inc., 866 F.2d 80, 82 (3d Cr. 1989). The Third

Crcuit in Forumalso found that “but for” causation is enough to
satisfy this exclusion. See id.
The Court finds that exclusion 4 precludes insurance

coverage of the Fricks’ claims. The clainms of Marshall Frick are



causal ly connected to his enploynment with Target. But for Frick's
enpl oynent with Target, the underlying action would not have
exi sted because all ten of his counts stem from a w ongful
termnation claim Defendants argue that this exclusion should be
read “in conjunction with the risks generally insured by a worker’s
conpensation and enployer’s liability policy.” See Defs.’” Mem of
Law at 4. Defendants thus contend that this exclusion only
provi des that Chicago does not insure worker conpensation risks.
See id. This Court, however, finds that the | anguage of excl usion
4 much broader than sinply precluding coverage for worknmen' s
conpensation clains. Mreover, the Third Grcuit has rejected such
an argunent in a simlar case. See Forum 866 F.2d at 82 (noting
that, under Pennsylvania |aw, security guard’ s death at hands of

fellow guard was “out of and in the course of” his enploynent
wi t hi n nmeani ng of insurance exclusion notw thstanding that guard’s
injuries were not covered by worker’s conpensation statute).
Therefore, the Court finds that exclusion 4 precludes insurance
coverage for Fricks' underlying clains.

After concluding that the cl ear and unanbi guous | anguage
of exclusion 4 precludes i nsurance coverage in this case, the Court
finds that resolution of the validity and clarity of exclusion 29
i s unnecessary. Exclusion 29 states that the insurance does not

apply to “any cl ai ns brought by or on behal f of any person enpl oyed

by the Nanmed Insured . . . alleging any act or om ssions by an



Insured with respect to hiring, term nation, conpensation, or the
tenure, term condition, benefits, or privilege of enploynment of
any such person.” Wth respect to exclusion 29, Defendants argue
that: (1) the exclusion is anbiguous and (2) the doctrine of
reasonabl e expectations prevents application of the exclusion
because Chicago surreptitiously included this exclusion upon
renewal of the policy. Exclusion 4, which was in the original
policy, would preclude coverage of the Fricks’ clains even if
exclusion 29 did not exist. Therefore, the Court concludes that

the resolution of these issues is unnecessary.

b. Defendants’ Breach of Contract and Bad Faith Counterclai ns

In its motion for sunmary judgnment, Chicago naintains
t hat t he Defendants’ breach of contract and bad faith counterclains
shoul d be di sm ssed because it reasonably declined to defend and
i ndemmi fy Target and Sanpson. This Court agrees. The Plaintiff
reasonably relied upon exclusion 4 in denying i nsurance coverage to
Target and Sanpson. Therefore, the Court grants summary judgment
in Plaintiff’s favor on Defendants’ breach of contract and bad

faith counterclaim See Viola v. Fireman's Fund Ins. Co., 965 F

Supp. 654, 666 (E.D. Pa. 1997) (dismissing insured s breach of
contract and bad faith counterclains because court granted sunmmary
judgnment for the insurance conpany who had reasonably basis for

denying indemity and | egal assistance).
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2. Third Party Defendant’s Mtion for Summary Judgnent

In their third party conplaint, Defendants allege two
counts agai nst Maginnis. First, in Count |, Defendants all ege that
Magi nnis breached its agreenent with Target and Sanpson.! Second,
in Count Il, Defendants all ege that Magi nnis conm tted prof essi onal

negl i gence.

a. Breach of Contract

In their breach of contract claim Defendants all ege that
Maginnis failed to provide adequate insurance pursuant to their
agreenent and/or failed to advise themof the changes to the policy
upon renewal. More specifically, Defendants allege that Maginnis
i nduced Target to renew their insurance coverage w thout revi ew ng
any policy changes in a solicitation letter. Magi nni s cont ends

that summary judgnent is proper because Target and Sanpson coul d

! The Court notes that both parties frame their argunents concer ning
Count | in terms of an intentional msrepresentation claimby Target and
Sanpson agai nst Maginnis. After reviewing the third party conmplaint, this
Court cannot understand how Count | states a claimfor msrepresentation
Rat her, Count | alleges that:

Magi nnis & Associ ates breached its agreenent with

Def endant s Sanpson and Target Rehabilitation in failing
to provide proper and adequate insurance for Defendants’
busi ness and/or failing to properly and adequately

advi se Defendants as to the nature and scope of the
coverage afforded under the policies in question and/or
failing to properly and adequately advi se Defendants of
mat eri al changes nade to coverage at the time of policy
renewal and issuance of the 1995-96 renewal policy.

Third Party Conpl. at § 22. Thus, this count is a claimfor breach of

contract and not msrepresentation. The Court will address the claim
accordi ngly.
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not have justifiably relied on the solicitation letter because it
was sent after Target decided to renew their insurance.?
In order to prove a breach of contract under Pennsyl vani a

law, a plaintiff nust prove five elenents. See @undlach .

Rei nstein, 924 F. Supp. 684, 688 (E.D. Pa. 1996). First, the
plaintiff nust show the existence of a valid and binding contract
to which the plaintiff and defendants were parties. See id.
Second, the plaintiff nust show the contract’s essential terns.
See id. Third, the plaintiff nust prove that he or she conplied
wth the contract’s terns. See id. Fourth, the plaintiff nust
denonstrate that the defendant breached a duty inposed by the
contract. See id. Fifth and finally, the plaintiff nust show the
damages resulting fromthe breach. See id.

The Court finds that summary judgnent is not proper on
Def endants’ clai mof breach of contract. Wile Maginnis contends
that Target did not receive the solicitation letter until after
Target’s decision to renew the solicitation letter, it offers no
evi dence supporting this argunent. Furthernore, the m sl eading
nature of the solicitation letter is not the only breach alleged in
the third party conplaint. Def endants allege that Maginnis
breached their agreenent by failing to obtain proper insurance

coverage and by offering deceptive advice in the solicitation

2 The Court notes that Magi nnis frames this argunment in terns of
m srepresentation. Justifiable reliance is an el enent of fraud, not breach of
contract. Nevertheless, the Court addresses Maginnis’ argunment.
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letter. See Third Party Conpl. at 9§ 22. Therefore, the Court

denies Maginnis’ notion for summary judgnment on this claim

b. Negligence

In their negligence claim Defendants allege that
Magi nnis breached their professional duty to provide adequate
i nsurance and/or to advise them of the changes to the policy upon
renewal . I n Pennsylvania, the elenents required to maintain an
action for negligence are as foll ows:

[A] duty or obligation recognized by the |aw,

requiring the actor to conformto a certain

standard of conduct; a failure to conformto

the standard required; a causal connection

bet ween the conduct and the resulting injury

and actual |oss or danmamge resulting to the

interests of another.

Morena v. South Hills Health Sys., 462 A 2d 680, 684 n.5 (Pa

1983). An insurance agent owes a duty to an insured to obtain
coverage that a reasonabl e and prudent professional insurance agent

woul d have obtai ned under the circunstances. See Fiorentio V.

Travelers Ins. Co., 448 F. Supp. 1364, 1369-70 (E.D. Pa. 1978).
Magi nnis contends that there is no factual record to support such
aclaim

This Court nust disagree. For instance, Target and
Sanpson offered the solicitation | etter encouragi ng Target to renew
t he Chi cago i nsurance policy. Sanpson testified at her deposition
that this letter |l ed her to renew Target’s i nsurance policy w t hout

determining i f any policy changes were nmade by Chi cago. Based upon
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this letter, Sanpson testified that she “proceeded under the
assunption that she was renewi ng exactly what she had previously
and the policy information that she had reviewed in the past.”
Sanpson Dep. at 38-39. This testinmony, and the testinony of
Magi nni s’ representatives rebutting Sanpson’s testinony, is not
properly weighed by this Court at the summary judgnent stage

Rat her, this evidence should be weighed by a jury. See Big Apple

BMAN 974 F.2d at 1363 (noting that a court may not consider the
credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evidence far outweighs that of its opponent). Accordingly, the

Court denies Maginnis’ notion for summary judgnent on this claim

B. Defendants’ Mtion in Linne

Def endants filed a motion in limne to preclude the
adm ssion of Plaintiff’'s expert testinony. This expert testinony
concerns the reasonabl eness of Chicago's decision to refuse to
defend and indemify Target and Sanpson in the Frick underlying
action. Therefore, because this Court grants Plaintiff’s summary
j udgment notion and enters judgnment in Plaintiff’s favor concerning
this matter, this Court denies the Defendants’ nmotion in |imne as

nmoot .
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C. Defendants’ ©Motion for Enl argenment of Tinme

Finally, Defendants filed a notion for enlargenent of
tinme seeking to extend the tinme to disclose expert testinony,
extend the tine to file pre-trial nenoranda, and extend the date
for placenent of the case in the trial pool. Defendants base this
nmotion upon new and conplex issues raised by their breach of
contract and bad faith countercl ai ns agai nst Chicago. Therefore,
because the Court grants Plaintiff’s sunmary judgnent notion and
di sm sses these counterclains, the Court denies this notion as
noot .

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CHI CAGO | NSURANCE COMPANY : CIVIL ACTI ON
V.
ROSALYN SAMPSOQN,

TARGET REHABI LI TATI ON CO. ,
MARSHALL FRI CK, and CAROL FRI CK

V.
MAG NNI S & ASSOCI ATES NO. 97-5514
ORDER
AND NOW this 1st day of March, 1999, wupon

consideration of Plaintiff’s Mtion for Summary Judgnent, Third
Party Defendant’s Mtion for Summary Judgnment, Defendants’ Motion
for Partial Summary Judgnent, Defendants’ Mtion in Limne, and
Def endants’ Motion for Enlargenent of Tinme, IT IS HEREBY ORDERED
that the Plaintiff’s Mdtion for Summary Judgnent is GRANTED, Third
Party Defendant’s Mtion for Summary Judgnment is DEN ED, and the
Def endants’ Mdtion for Partial Sunmary Judgnment is DEN ED.

| T 1S FURTHER ORDERED t hat :

(1) Declaratory Judgnent is ENTERED in favor of Chicago
| nsurance Conpany and agai nst Defendants Rosal yn Sanpson, Target
Rehabilitation Co., Marshall Frick, and Carol Frick;

(2) Chicago Insurance Conpany owes no obligation to
defend or indemmify its insured in the pending state court action,

Frick v. Sanpson, G vil Action No. 16760 (Montgonery Ct. Com Pl.);




(3) Defendants’ counterclains against Plaintiff Chicago
| nsurance Conpany are DI SM SSED,

(4) Defendants’ Mdtion in Limne is DENIED AS MOOT; and

(5) Defendants’ Motion for Enlargenent of Tinme is DEN ED

AS MOOT.

BY THE COURT:

HERBERT J. HUTTON, J.



