IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS )

(PHENTERM NE, FENFLURAM NE, : MDL DOCKET NO. 1203
DEXFENFLURAM NE) PRODUCTS :

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO

KAREN BELLAH, SUSAN ELAI NE MCHAM
RACHEL MARI E MEDFCORD

V. S~ V. NO 98-20560
AVERI CAN HOME PRODUCTS CORP. | :
et al.
VEMORANDUM AND PRETRI AL ORDER NO.
STATE COURT REMAND
BECHTLE, J. MARCH . 1999

Presently before the court are plaintiff Karen Bellah's
and intervenors Susan El ai ne McHam s and Rachel Marie Medford's
(collectively “Plaintiffs”) notion to remand, defendant Sheila K
Horsley, MD.'s notion to renand, defendant Robert M Ml ler,
MD.'s notion to remand and defendants Anerican Hone Products
Corp.'"s, A H Robins Co., Inc.'s and Weth-Ayerst Laboratories
Di vi sion of Anerican Hone Products Corp.'s responses thereto.

For the reasons set forth below, the court will grant the notions

to renand.

BACKGROUND

This is an action brought to recover damages for personal
injuries sustained by the ingestion of two diet drugs, conmonly

known as “Fen-Phen.” On January 29, 1998, plaintiff Karen Bell ah



filed her Conplaint in the 249th District Court of Johnson
County, Texas (the “state court”). Respectively, on March 30 and
April 1, 1998, Susan McHam and Rachel Medford (“Intervenors”)
filed their Pleas in Intervention. Plaintiffs are citizens of
Texas.

Ei ght defendants were sued in the state court action.
Def endants Loius M Caldwell d/b/a Joshua Pharnacy, West
Phar macy, Robert M MIller, MD. and Sheila K Horsley, MD. (the
“non-di verse defendants”) are citizens of Texas. Defendants A H.
Robi ns Conpany, Inc., Weth-Ayerst Laboratories D vision of
Aneri can Honme Products Corp., Anerican Hone Products Corporation
(“Renovi ng Defendants”) and WAl -Mart Stores, Inc. are citizens of
Del awar e. *

On February 16, 1998, defendant Joshua Pharmacy was served
with the Conplaint. On April 2, 1998, defendant Sheila K
Horsl ey, M D. was served. Also on April 2, 1998, Plaintiffs
requested that trial be set for May, 18, 1998. On April 9, 1998,
def endant West Pharmacy was served. On April 13, 1998, Renoving
Def endants made a request for a jury trial. On April 16, 1998,
t he Renoving Defendants filed their Notice of Renoval in the
United States District Court for the Northern District of Texas,
Dallas Division. After the case was renoved, defendant Robert M

MIler, MD. was served. On April 3, 1998, the case was

1A't hough corporations nay have dual citizenship for
pur poses of jurisdiction, the parties do not dispute that
Renovi ng Defendants are neither incorporated under the |aws of
Texas nor do they have a principal place of business in Texas.
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transferred to this court as part of MDL No. 1203.

1. DI SCUSSI ON

Renovi ng Defendants assert that their renoval of the case to
federal court was proper because Plaintiffs voluntarily abandoned
their clains against the non-diverse defendants, and thus,
federal jurisdiction was based on diversity of citizenship under
28 U.S.C. 8 1332. Because the court finds that Plaintiffs did
not voluntarily abandon their clains against the non-diverse
defendants, it will remand the case back to state court. First,
the court will discuss the |egal standard and rel evant case | aw
concerning the voluntary abandonnent of clains agai nst non-

di verse defendants. Second, the court wll|l address the effect of
certain local and state rules as they apply to the question of
whet her Plaintiffs voluntarily abandoned their clains against the
non-di verse defendants. Last, the court will analyze Plaintiffs
conduct and explain why it does not indicate a definite intent to
abandon their clains against the non-diverse defendants.

A. Vol unt ary Abandonnent of d ai n8 Agai nst Non-Di ver se
Def endant s

A state court plaintiff who voluntarily abandons cl ai ns
agai nst non-di verse defendants may render a case renovable if
federal jurisdiction could then be based on diversity of
citizenship under 28 U S.C. § 1332. “Were plaintiff, by his
voluntary act has definitely indicated his intention to

di scontinue the action as to the non-diverse defendant, plaintiff



has indicated that he no |l onger desires to dictate the forum and

the case then becones renovabl e under 28 U S.C. 8§ 1446(b).”

Erdey v. Anerican Honda Co., Inc., 96 F.R D. 593, 599 (MD. La.
1983) (citing Powers v. Chesapeake & O Ry. Co., 169 U S 92

(1898)). “The technicality of how plaintiff's intention is
expressed is of no nonent--it is the expression of the intent by
plaintiff which nakes the case renovable.” 1d.

In support of their argunent that Plaintiffs voluntarily
abandoned their clainms against the non-diverse defendants,

Renovi ng Defendants cite Southern Pacific Co. v. Haight, 126 F.2d

900 (9th Cir. 1942). In Southern Pacific, the plaintiff, a
California citizen, filed an action for personal injuries against
Sout hern Paci fic Conpany, a Kentucky citizen, and two
fictitiously naned enpl oyees of the conpany, who were California
citizens. 1d. at 902. Southern Pacific Conpany renoved the case
when, on the date the case was called for trial, the plaintiff
stated that she was ready to proceed with the trial, even though
she had not yet served the two fictitiously named non-diverse
defendants in the conplaint. 1d. The Ninth Crcuit found that
the case was properly renoved to federal court. The court hel d:

[T]he plaintiff in the instant case having petitioned

the court to set the case for trial and having

announced that she was ready to proceed with the trial

agai nst Sout hern Pacific Conpany, each at a tinme when

only the latter defendant had been brought into court,

had abandoned the joint character of her action, and

rendered the cause imedi ately renovable to the

District Court.

I|d. at 904.



O her courts have held that an action was properly renoved
to a federal court where the plaintiff clearly expressed an
intent to voluntarily abandon cl ai ns agai nst non-di verse

defendants. See Rawings v. Prater, 981 F. Supp. 988, 990 (S.D.

M ss. 1997) (holding that defendant's renoval was proper where
plaintiff's act in entering into final and binding settl enent

wi th non-di verse defendant--even though rel ease docunent had not
yet been finalized--constituted voluntary abandonnent of clains

agai nst non-di verse defendant); Lesher v. Andreozzi, 647 F. Supp.

920, 921-22 (M D. Pa. 1986) (holding that renoval was proper
where plaintiff's act of entering into settlenent agreenent wth
non-di ver se def endant--even though non-di verse defendant had not
yet been formally dism ssed fromthe action--constituted

vol unt ary abandonnment of clai nms agai nst non-diverse defendant);
Erdey, 96 F.R D. at 599 (holding that renoval was proper where
plaintiff's act of entering into settlenent agreenent with non-

di verse defendant--even though formal judgnent of dism ssal had
not yet been entered--constituted voluntary abandonnment of clains

agai nst non-diverse defendant); Heniford v. Anerican Mdtors Sales

Corp., 471 F. Supp. 328, 336-37 (D.S.C. 1979) (hol ding that
renoval was proper where plaintiff's act, during closing
argunment, of explicitly instructing jury not to return verdict
agai nst non-di verse defendant constituted definite expression of
plaintiff's intent to extinguish claimagainst that non-diverse
def endant) .

On the other hand, one federal court has held renpoval to be
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i nproper, and thus, remanded a case back to state court where a
plaintiff's act did not clearly express an intent to voluntarily
abandon cl ai n8 agai nst a non-di verse defendant. 1In Aydell v.
Sterns, 677 F. Supp. 877 (MD. La. 1988), the plaintiff, a

Loui siana citizen, brought an action for personal injuries

agai nst two corporations that were citizens of New York and
Pennsyl vani a, and several enployees of those corporations who
were citizens of Louisiana. 1d. at 878-79. Plaintiff indicated
that “service be withheld” as to the individual Louisiana
defendants. |d. at 878. The corporate defendants then renoved
the case to federal court, alleging that diversity jurisdiction
existed. 1d. at 879. The court held that renoval was not
proper, and thus granted the plaintiff's notion to remand. In
finding that the plaintiff did not voluntarily abandon his clains
agai nst the non-di verse defendants by w thhol ding service, the
court stated that “the instruction, 'wthhold service,' w thout
nore, is not a clear and definitive expression by the plaintiff
that he desires to termnate or extinguish the action against the
nondi ver se defendants.” 1d. at 881l. |Instead, the court found
that the direction to “wi thhold service” was “equi vocal at best.”
Id. The court stated that “plaintiff's expression is both
informal and uncertain. The plaintiff has sinply not clearly
indicated his intention to voluntarily abandon his action agai nst
t he nondi verse defendants.” |d.

B. Ef fect of Local and State Rules on Plaintiff's Request
for a Trial Setting




Renovi ng Defendants assert that Plaintiffs voluntarily
abandoned their clainms against the non-di verse defendants by
requesting, on April 2, 1998, that trial be set for May 18, 1998,
al though: (1) the non-diverse defendants had not yet appeared in
the action; (2) the non-diverse defendants had not yet been
served with discovery; (3) the non-diverse defendants had not yet
been deposed; and (4) one of the non-diverse defendants, Joshua
Phar macy, had been in default as of the tinme of renoval, yet
Plaintiffs took no action against this defendant. Renoving
Def endants further assert that, when viewed in |ight of Johnson
County Local Rule 12(C) and Texas Rule of G vil Procedure 245,
Plaintiffs' trial setting request clearly indicates their intent
to abandon their clains against the non-diverse defendants. The
court will review Plaintiffs' trial setting request in |ight of
each rul e separately and conclude that with respect to
Plaintiffs' conduct in requesting a trial setting, Johnson County
Local Rule 12(C) does not apply and that Texas Rule of G vil
Procedure 245 does apply.

1. Johnson County Local Rule 12(C)

The state court local rules provide that:

Any party requesting a jury trial is expected to have

all affirmative pleadings in their final form subject

to exclusions and notions which may be directed toward

t he pl eadings, and to have conpleted pre-tri al

di scovery, depositions, and adm ssions prior to
requesting a jury trial.

Johnson County Local Rule 12(C) (enphasis added). Renoving

Def endants argue that, when viewed through this rule, Plaintiffs



trial setting request constituted a representation to the state
court that discovery was conpleted. Renoving Defendants further
assert that because no discovery had been conducted with respect
to the non-diverse defendants, Plaintiffs had abandoned their

cl ai s agai nst the non-diverse defendants.

The court disagrees. Instead, it finds that Plaintiffs
cannot be held to the representations to the state court which
are contenpl ated by Local Rule 12(C). A review of the
subm ssions to the court reveals that Plaintiffs' request for a
trial setting was for a non-jury, rather that a jury trial
Three reasons support this conclusion. First, the letter
requesting the May 18, 1998 trial setting does not indicate a
request for a jury trial. (Pls.' Mdt. Ex. H) Second,
Plaintiffs did not pay the jury fee in the case. (Aff. of Dani el
W MDonald, Pls." Mt. Ex. H) Last, when the state court
coordi nator contacted Plaintiffs' attorney and asked himif he
was aware that the jury fee had not been paid in the case,
Plaintiffs' attorney responded that he “was aware that the jury
fee had not been paid and [he] specifically requested that this
case . . . be set as a non-jury trial.” 1d.

Renovi ng Defendants point out that at the tinme of
Plaintiffs' trial setting request, both Intervenors had “denmanded
atrial by jury.” (Renoving Defs.' Qpp. at 6.) They also
i ndicate that on April 13, 1998, they requested a jury trial
t hensel ves, and that Plaintiffs refused to withdraw their trial

setting even after Renoving Defendants requested a jury trial.
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(Renoving Defs.' Opp. at 6-7.) However, these facts do not aid
Renmovi ng Defendants' argunent that Local Rule 12(c) applies to
Plaintiffs' conduct, and thus, that Plaintiffs represented that
they had conpl eted discovery. First, the Intervenors' initia
demand for a jury trial is wholly irrelevant to the question of
whet her they actually nmade a request that a jury trial be set for
a certain date. Thus, Intervenors' jury demand cannot attribute
to Plaintiffs the representation contenplated by Local Rule 12(C
that they had conpleted pre-trial discovery. [In addition,
Renmovi ng Defendants' conduct in requesting a jury trial eleven
days after Plaintiffs nmade their request for a non-jury trial
cannot cause Local Rule 12(C) to apply to Plaintiffs' request,
even if Plaintiffs refused to withdraw their request once
renovi ng Defendants asked for a jury.

In sum the representation contenplated by Johnson County
Local Rule 12(C)--that a party requesting a jury trial has
conpl eted pre-trial discovery--can only be attributed to the
party who requests that a jury trial be set. Despite Renoving
Def endants' contentions, Plaintiffs' April 2, 1998 request that
trial be set for May 18, 1998 constituted a request for a non-
jury trail. Thus, Rule 12(C) and the representations
contenpl ated by it cannot be fairly held to apply to Plaintiffs'
conduct here. Consequently, the court will not consider
Plaintiffs' conduct in light of this rule in determning the
qguestion of whether Plaintiffs indicated an intent to voluntarily

abandon their clains against the non-diverse defendants.
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2. Texas Rule of Civil Procedure 245

The Texas Rules of Civil Procedure provide that:

A request for trial setting constitutes a

representation that the requesting party reasonably and

in good faith expects to be ready for trial by the date

requested, but no additional representation concerning

the conmpletion of pretrial proceedings or of current

readi ness for trial shall be required in order to

obtain a trial setting in a contested case.

Tex. R GCv. P. 245. Unlike Johnson County Local Rule 12(C),
Texas Rule of Cvil Procedure 245 applies to a request for any
trial setting, not just one for a jury trial. Thus, this Rule
does apply to Plaintiffs' trial setting request.

Consequently, the court will consider Plaintiffs' conduct in
[ight of Texas Rule of Cvil Procedure 245 in determ ning whet her
Plaintiffs indicated an intent to voluntarily abandon their
cl ai s agai nst the non-diverse defendants. 1In considering this
guestion, the court notes the follow ng relevant facts: (1)
Plaintiffs have served the non-diverse defendants with their
Conpl aint; (2) the non-diverse defendants have not yet appeared
in this action; (3) the non-diverse defendants have neither been
served with discovery nor deposed; and (4) although one non-

di verse defendant, Joshua Pharmacy, has been in default since
this case was renoved, Plaintiffs have taken no action with
respect to this defendant. Because the court does not find an
intent by Plaintiffs to abandon their clains against the non-
di verse defendants, it will remand the case back to state court

due to |l ack of federal jurisdiction.

By requesting a May 18, 1998 trial setting, Plaintiffs have
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sinply not indicated a definite intent to proceed to trial
agai nst Renovi ng Def endants whil e abandoni ng their clai ns agai nst
t he non-diverse defendants. Plaintiffs' trial setting request

did not anobunt to a representation by themthat they had

conpl eted pretrial discovery or that they were ready for trial
when they made their request. See Tex. R Cv. P. 245 (stating
that “no additional representation concerning the conpletion of
pretrial proceedings or of current readiness for trial shall be
required in order to obtain a trial setting in a contested
case”). In this way, Plaintiffs' request for a trial setting
differs fromthe plaintiff's statenent of readiness for trial in

Sout hern Pacific. In Southern Pacific, the court held that the

plaintiff abandoned her clai magai nst a non-diverse defendant
because, immedi ately before the trial was about to begin, she
stated that she was ready to proceed, even though she had not yet
brought the non-diverse defendants into court by serving them
126 F.2d at 902-04. Here, Plaintiffs represented that they would
be ready to proceed in a nonth and a half, rather than
imedi ately. Furthernore, unlike the plaintiff in Southern
Pacific, Plaintiffs have brought the non-diverse defendants into
court by serving them The fact that they have not yet appeared
in the action does not affect their status as parties in the
case.

At nost, Plaintiffs' April 2, 1998 request for a trial

setting on May 18, 1998 anpunted to a representation by themthat
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they would be ready for trial by the date they requested. This
representation by Plaintiffs is not a clear indication that they
i ntended to abandon their clains against the non-diverse
defendants. More likely, it indicates Plaintiffs' intent to be
ready with their clains against all defendants by the trial date
requested. In this way, Plaintiffs' trial setting request is
nore like the plaintiff's “withhold service” direction in Aydell.
677 F. Supp. at 878-81. Plaintiffs' trial setting request, which
constituted a representation that they would be ready for trial
in a nmonth and a half, wthout nore, is not a clear and
definitive expression by Plaintiffs that they desire to termnate
or extinguish the action against the nondiverse defendants. See
id. at 881.

Renovi ng Defendants question Plaintiffs ability to prepare
for trial against the non-diverse defendants in a nonth and a
hal f: “How could there be 'preparation and trial strategy' for
pursui ng cl ai ns agai nst defendants who had not appeared one nonth
before the trial setting?” (Renoving Defs.' Qpp. at 7.)
However, the court refuses to speculate as to what Plaintiffs'
trial strategy is, or howlong it will need to prepare for trial
The question here is whether Plaintiffs expressed a definite
intent to voluntarily abandon their clains against the non-
di verse defendants. Upon consideration of the parties'
subm ssions with regard to this question, the court finds that no
such intent can be attributed to Plaintiffs.

As a result, the non-diverse defendants remain in the case,
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and the court finds that Renoving Defendants basis for renoval
was faulty. Because conplete diversity of citizenship does not
exi st between the parties in this action, the court is wthout
jurisdiction to hear this case, and will remand it back to the

state court.

I11. CONCLUSI ON

For the foregoing reasons, the court will grant the notions
to remand the case back to the 249th District Court of Johnson
County, Texas.

An appropriate Pretrial Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS :

(PHENTERM NE, FENFLURAM NE, : MDL DOCKET NO. 1203
DEXFENFLURAM NE) PRODUCTS :

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TGO

KAREN BELLAH, SUSAN ELAI NE MCHAM
RACHEL MARI E MEDFCORD

V. . V. NO 98-20560

AMERI CAN HOVE PRODUCTS CORP. ,
et al.

PRETRI AL _ORDER NO.

AND NOW TO WT, this day of March, 1999, upon
consideration of plaintiff Karen Bellah's and intervenors Susan
El ai ne McHam s and Rachel Marie Medford's notion to renmand,
def endant Sheila K Horsley, MD.'s notion to remand, defendant
Robert M Mller, MD.'s notion to remand and defendants Anerican
Home Products Corp.'s, A H Robins Co., Inc.'s and Wet h- Ayer st
Laboratories Division of Anerican Hone Products Corp.'s responses
thereto, IT IS ORDERED that said notions are GRANTED.

| T 1S FURTHER ORDERED that the action is REMANDED back to

the 249th District Court of Johnson County, Texas.

BY THE COURT:

LOU S C. BECHTLE, J.



