I N THE UNI TED STATES DI STRI CT COURT
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CHRI STI NE HARRI S : ClVIL ACTI ON
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CREDIT UNION, et. al. : NO 98-5175

MEMORANDUM

Dal zel I, J. February 24, 1999
Plaintiff Christine Harris has filed a twel ve-Count
Conpl ai nt agai nst her father, Kenneth Harris, three financia
institutions--Police and Fire Federal Credit Union, Mellon Bank,
and Meritor Savings Bank--as well as the Federal Deposit
| nsurance Corporation (“FDIC'), as Receiver for Meritor Savings
Bank, seeking the return of funds that Ms. Harris received many
years ago in a settlenent of a prior civil suit when she was a
child.' In the Conplaint, she raises only state | aw clainms for
breach of contract, conversion, breach of a fiduciary duty, and
negligence.? Defendant FDIC, as Receiver for Meritor Savings

Bank, now noves pursuant to Fed. R Cv. P. 12(b)(6) to dism ss

! On Decenber 17, 1998, we dismissed all clains against
def endant Meritor Savings Bank for |ack of prosecution.
Simlarly, on February 12, 1999, we granted defendant Ml | on
Bank’s notion to dism ss as unopposed. Therefore, we are |eft
with only three defendants: the FDIC, Kenneth Harris, and Police
and Fire Federal Credit Union. Defendant FDIC has filed the
current nmotion to dismss. Defendant Kenneth Harris has filed a
“notion to strike”, which we will address in a separate Order.
Def endant Police and Fire Federal Credit Union has filed an
Answer to the Conplaint. Parenthetically, we note that plaintiff
has been represented by counsel at all times in this case.

2 W have jurisdiction over this case because the FDIC
is an agency of the United States. See 12 U. S.C. § 1819(b) and
28 U.S.C. 8§ 1346. CQur jurisdiction over the remnaining defendants
i s based on our supplenental jurisdiction. See 28 U S.C. 8§ 1367.



the conplaint for failure to state a clai mupon which relief can

be granted.?

Backagr ound

In her Conplaint, Ms. Harris alleges that on October
15, 1981, a civil action was conmenced in the Phil adel phia Court
of Common Pleas to recover for injuries that she, then a three
year old mnor, had sustained in an autonobile accident. See
Conplaint at § 10. On August 24, 1983, that civil action was
settl ed and she received a net recovery of $9, 813. 87. See
Conmplaint at § 11. On Novenber 7, 1983, in connection with that
settlenent, a certificate of deposit was obtained from Meritor
Savi ngs Bank in the anpbunt of $9,813.87. See Conplaint at § 12
(“the Meritor CD’). The Meritor CD was titled, in accordance
with a Court Order, “KENNETH HARRI' S, FATHER AND NATURAL GUARDI AN
OF M NOR, CHRI STINE HARRI' S, NOT TO BE W THDRAWN UNTI L M NOR
BECOVES 18 YRS. OF AGE OR UNTIL FURTHER ORDER OF THE COURT.” Id.

Five years later, on Novenber 15, 1988, when Ms. Harris

was ten years old, her father and guardi an, Kenneth Harris,

® Anotion to disniss should only be granted if "it is
clear that no relief could be granted under any set of facts that
coul d be proved consistent with the allegations" contained in the
conplaint. H shon v. King & Spalding, 467 U S. 69, 73 (1984).
Wth a notion to dismss, all allegations in plaintiff's
conpl aint are accepted as true and we nust draw any reasonabl e
i nferences fromsuch allegations in plaintiff's favor. See
Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1391
(3d Gr. 1994). On a notion to dismss, we may consider only the
conplaint, "matters of public record, orders, exhibits attached
to the conplaint and itens appearing in the record of the case.”
Id. at 1384 n.2; accord Pension Benefit Guar. Corp. v. Wite
Consol . Indus., 998 F.2d 1192, 1196 (3d G r. 1993).
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allegedly withdrew the total value of the Meritor CDin the
amount of $15,186. 74, and Meritor Savings Bank issued a check in
that amount directly to M. Harris (“the Meritor Check”). See
Conplaint at § 13. The Meritor Check was nade payable to:
“KENNETH HARRI S, FATHER AND NATURAL GUARDI AN OF M NOR, CHRI STI NE
HARRI' S, NOT TO BE W THDRAWN UNTI L M NOR BECOMES 18 YRS. OF AGE OR
UNTI L FURTHER ORDER OF THE COURT.” See Conpl aint at Y 12-15.*
On or about Novenber 16, 1988, Kenneth Harris used the
Meritor Check to open an account at Defendant Police and Fire
Federal Credit Union in Philadel phia. See Conplaint at  14.
Ms. Harris alleges that Police and Fire Federal Credit Union
al l owed her father to continually withdraw funds fromthis
account, despite the fact that the above instructions were
witten on the face of the check used to open the account. See
Conpl aint at § 15.
On Decenber 11, 1992, the Conptroller of Currency
cl osed Meritor Savings Bank and the FDI C was appointed as its

Receiver. See Conplaint at 1 19. On Septenber 29, 1996, at M.

*In addition, the FDI C has attached a copy of the
Meritor Check as an exhibit toits reply brief. Wile, as a
general matter, a district court should not consider matters
extraneous to the pleadings on a notion to dismss, an exception
to the general rule is that a “docunent integral to or explicitly
relied upon in the conplaint” may be considered “w t hout
converting the notion [to dism ss] into one for sunmary
judgnent.” Shaw v. Digital Equipnment Corp., 82 F.3d 1194, 1220
(1st Gr. 1996). See also, Pension Benefit Guar. Corp. v. Wite
Consol . Ltd., 998 F.2d 1192, 1196 (3d Cir. 1993) (holding that “a
court may consider an undi sputedly authentic docunent that a
def endant attaches as an exhibit to a notion to dismss if the
plaintiff’s clains are based on the docunent”).
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Harris’s eighteenth birthday, she discovered that all of her

settl enent noney had been wi thdrawn by her father fromthe Police
and Fire Federal Credit Union in violation of the court order.
See Conplaint at Y 16-17. M. Harris alleges in her Conplaint
that she has “demanded her noney fromthe FDIC, Meritor, Mellon
Police and Fire Federal Credit Union, and Kenneth Harris, to no
avail.” Conplaint at § 21. She clains that the FDI C, as

Recei ver for the now defunct Meritor Savings Bank, should be
liable for Meritor’s Novenber 15, 1988 transfer of the funds in
the Meritor CD account to Kenneth Harris.?

Def endant FDIC, as Receiver for Meritor Savings Bank,
argues in its notion to dismss that plaintiff’'s Conplaint fails
to state a clai mupon which relief can be granted because, taking
the allegations in the Conplaint as true, the Conplaint does not
al l ege that Meritor Savings Bank acted di shonestly or in bad
faith in the transfer of the Meritor CDto plaintiff’s father and
guardi an, Kenneth Harris, as the Uniform Fiduciaries Act

requires. See 7 Pa. Cons. Stat. Ann. 8§ 6351 et seq.

Legal Anal ysis

® It should be noted that Ms. Harris’s Conplaint does
not all ege any inproper conduct by Meritor Savings Bank during
the five year period the Meritor CD was outstandi ng (between
Novenber 7, 1983 and Novenber 15, 1988), or after Meritor
transferred the Meritor CD funds to Kenneth Harris on Novenber
15, 1988. Therefore, her clains against Meritor Savings Bank,
and hence against the FDIC as Meritor’s Receiver, are based
solely on Meritor’s Novenber 15, 1988 transfer of the funds in
the Meritor CD account to Kenneth Harris.
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The Uniform Fiduciaries Act (“UFA’), was designed to
facilitate banking transactions by relieving a depositary, such
as a bank or savings and | oan association, of the responsibility
of ensuring that an authorized fiduciary uses the entrusted funds

for proper purposes. See Robinson Protective Alarm Co. v. Bol ger

& Picker, 516 A .2d 299, 304 (Pa. 1986). To achieve this goal,
the UFA limts the depositary’s duty to that of “good faith” or
“honesty” in the handling of funds held by a fiduciary, see id.,

and, thus, “shield[s] a depositary fromliability where [the

depositary] applies funds consistently wth the indorsenent on a

negoti able instrunent in reliance upon a fiduciary' s authority to
so indorse the instrunent, without further inquiry into the
fiduciary’'s actual authority to so apply the entrusted funds.”

Lehi gh Presbytery v. Merchants Bancorp, Inc., 600 A 2d 593, 595

(Pa. Super. 1991) (enphasis in original); see also Manfredi V.

Dauphi n Deposit Bank, 697 A 2d 1025, 1030 (Pa. Super.

1997) (expl oring prior cases where banks were relieved of
l[iability by the UFA because the banks relied on the authority of
the fiduciary and applied the funds “consistently with the naned

payees’ endorsements on the instrunents”).®

® The UFA provides that “[a] person who, in good faith,
pays or transfers to a fiduciary any noney or other property,
whi ch the fiduciary as such is authorized to receive, is not
responsi ble for the proper application thereof by the fiduciary,”
7 Pa. Cons. Stat. Ann. 8 6361. The UFA further states that “A
thing is done ‘in good faith,” within the nmeaning of this act,
when it is in fact done honestly, whether it be done negligently
or not.” 7 Pa. Cons. Stat. Ann. § 6351(2).

The UFA governs Meritor Savings Bank’ s Novenber 15,

(continued...)



Under the UFA, a depositary’s nmere negligence will not

negate the UFA's “good faith” standard. See Robi nson, 516 A 2d

at 304. Furthernore, “even a failure to inquire under suspicious
circunstances will not negate ‘good faith,” unless the failure to
do so is due to a deliberate desire to evade know edge because of
a belief or fear that inquiry would disclose a vice or defect in
the transaction.” |1d. “Conversely, if a bank has know edge t hat
a fiduciary intends to appropriate trust funds to his own use,
and that to release funds to himw Il aid a breach of trust, then
t he bank will be held to have acted in ‘bad faith.”” I1d.

Here the FDIC argues that plaintiff’s Conplaint should
be di sm ssed because the Conplaint neither alleges that Meritor
acted di shonestly or in bad faith, nor does it even aver any
facts fromwhich it can reasonably be inferred that Meritor acted
di shonestly or in bad faith. Furthernore, the FD C argues that
while Ms. Harris' s Conplaint characterizes Meritor’'s all eged
conduct neverthel ess as a breach of contract, a conversion, a

breach of fiduciary duty, and negligence, these |abels for

(... continued)

1988 transfer of funds in the Meritor CD account to Kenneth
Harris. Under the UFA, Kenneth Harris, as the plaintiff’s

“father and natural guardian,” is clearly a “fiduciary” within
the neaning of the Act. See 7 Pa. Cons. Stat. Ann. 8 6351(1)
(defining “fiduciary” as including: “a trustee . . .executor,
adm ni strator, guardi an, conservator, curator, receiver . . .”")

(enphasis added). Furthernore, Meritor Savings Bank is
i ndi sputably the type of depositary that the Pennsylvani a General
Assenbly intended to cover under the Act.
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Meritor’s conduct do not elimnate the protection that the UFA
affords to Meritor.’

In response to the FDIC s notion to dismss, Ms. Harris
raises three argunents. First, she points to the |anguage of the
UFA' s “good faith” provision and argues that it does not apply to
this case because her father was not “authorized to receive” the
funds fromthe Meritor CD on Novenber 15, 1988. See 7 Pa. Cons.
Stat. Ann. 8§ 6361 (“[a] person who, in good faith, pays or
transfers to a fiduciary any noney or other property, which the

fiduciary as such is authorized to receive, is not responsible

for the proper application thereof by the fiduciary,”) (enphasis
added). In making this argunent, plaintiff focuses on the recent

deci sion of the Pennsylvania Superior Court in Manfredi v.

Dauphi n Deposit Bank, 697 A 2d 1025 (Pa. Super. 1997). In that

case, the Pennsylvania Superior Court held that a fiduciary,
“Loui s”, was not entitled to the protections of the UFA because
he was not authorized to endorse a check on his own. See id. at
1030 (explaining that the bank had failed to secure the

endorsenent of both Louis and his co-fiduciary, “Charlotte”).

" The Suprene Court of Pennsylvania has held that the
application of the UFA's “good faith” standard is not limted
exclusively to suits for negligence. See Robinson Protective
Alarmv. Bolger & Picker, 516 A 2d 299, 304 (Pa. 1986) (“There is
not hing on the face of section 2 [of the UFA (the good faith
provision)], or in any other provision of the UFA, that would
restrict the immunity fromliability to suits based on
negligence--or preclude its applicability nerely because a cl aim
for recovery rests on a contract theory.”). Accordingly, the
UFA' s “good faith” standard applies to plaintiff’s clains of
breach of contract, conversion, breach of fiduciary duty, and
negl i gence.




Unlike the facts of Manfredi, the Meritor CD identified
Kenneth Harris as the sole guardian for Christine Harris. See
Conpl aint at 12. After five years, on Novenber 15, 1988, Kenneth
Harris transferred the funds from Meritor Savings Bank to the
Police and Fire Federal Credit Union. As noted above, the
Meritor Check, which allowed Kenneth Harris to wthdraw the funds
from Meritor Savings Bank and transfer themto the Police and
Fire Federal Credit Union, was captioned with precisely the sane
title as when the funds were first deposited in Meritor Savings
Bank i n Novenber, 1983. See Conplaint at Y 12-15. Thus, unlike
Manfredi, Kenneth Harris here (a) was authorized to receive the
funds as the plaintiff’s sole guardian, and (b) was issued the
Meritor Check solely in his capacity as plaintiff’s guardian, and
in any event (c) the bank, relying on the authority of the
fiduciary, “applied the funds consistently” with the named payee
by making the Meritor Check payable in the exact style in which

the account was titl ed. See Manfredi, 697 A 2d at 1030; see al so

Lehi gh Presbytery, 600 A . 2d at 595. W therefore reject

plaintiff’s first argunent.
Next, Ms. Harris argues that “even if Kenneth Harris
had the authority to receive the funds, the bank ignored an

obvious irregularity which should have put them on notice of

i nproper conduct by the fiduciary Kenneth Harris . . . . So the
good faith test would not have been net anyway.” Plaintiff’s
Menor andum at unnunbered page 4. In her Menorandum Ms. Harris



does not specify what “obvious irregularity” should have put
Meritor Savings Bank on notice of inproper conduct.

Taking all of the allegations in the Conplaint as true,
we find nothing “irregular” about a fiduciary transferring the
funds in a certificate of deposit when it matures after its five-
year term Meritor Savings Bank, upon the request of the
guardi an, conplied with the guardian’s request to withdraw the
funds, and nmade the Meritor Check payable in the full detail in
whi ch the account was titled, see supra, and thus did all it
reasonably could to prevent the conduct that allegedly happened
here. As such, we find no “obvious irregularity” in this case.

The fact that the Meritor CD had a restriction that it
was “NOT TO BE W THDRAWN UNTI L M NOR BECOVES 18 YRS. OF AGE OR
UNTI L FURTHER ORDER OF THE COURT,” Conplaint at § 12, does not
change our “good faith” analysis. As noted above, the purpose of
the UFA is to facilitate banking transactions by relieving the
depositary of the responsibility of seeing that an authorized
fiduciary uses the entrusted funds for proper purposes. See
supra. Because Meritor Saving Bank placed the identical
restrictions on the Meritor Check issued on Novenber 15, 1988 as
the restrictions inposed on the Meritor CD when it was first
opened in Novenber 1983, Meritor discharged its duties consistent
with the UFA s standards.

To require Meritor Savings Bank to nmake further inquiry
into Kenneth Harris’s use of the funds (e.g. whether he was

depositing the funds in another CD or if he was using the funds
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for his own private purposes) would create a new, stricter and
far nore expansive duty of care which the Pennsyl vani a General
Assenbly could not have intended. Indeed, in the |last analysis,
it is hard to imagi ne what nore Meritor Savings Bank coul d have
done here, even with perfect hindsight. Should it have declined
to remt the matured CD to Kenneth Harris without an Order from
the Orphans’ Court after full hearing, with the beneficiary's
interest separately represented? |If this were the |egal regine
the General Assenbly ordai ned, no sane financial institution
woul d ever touch fiduciary accounts, a perverse result for a | aw
meant to protect such institutions.?

Accordingly, we wll grant defendant FDIC s notion to

di sm ss.?®

.  Plaintiff also argues that the Conplaint alleges
facts sufficient to find bad faith or dishonesty by Meritor
Savings Bank. In particular, Ms. Harris points to paragraphs
thirteen and twenty-seven of the Conplaint, where she all eges
that Meritor’s issuance of the Meritor Check was “in
contravention of the title of the certificate”, Conplaint at 1
13, and that Meritor “ignored [the] terns of the contract.”
Conpl aint at § 27.

Taki ng these allegations as true, plaintiff has at
worst alleged that Meritor Savings Bank was negligent inits
i ssuance of the Meritor Check to Kenneth Harris on Novenber 15,
1988. Nothing in the Conplaint, however, can be read to nean
that Meritor Savings Bank acted in bad faith or that it had
know edge that Kenneth Harris intended to appropriate the funds
for his own use. See supra (discussing the “good faith” standard
set forth by the Pennsylvania Suprene Court in Robinson
Protective Alarm Co. v. Bolger & Picker, 516 A 2d 299, 304 (Pa.
1986)).

® Plaintiff also argues that the UFA's “good faith”
provision is a defense, and that plaintiff should not be required
to plead “bad faith” or “dishonesty” in anticipation of possible
defenses. Qur Court of Appeals has held, however, that an
(continued...)
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After our dism ssal of federal defendant FDIC, we are
left solely with plaintiff’'s state |aw clai ns agai nst defendants
Kenneth Harris and Police and Fire Federal Credit Union. ' As we
decline to exercise our supplenental jurisdiction over the
remai ning state law clains pursuant to 28 U. S.C. § 1367(c), we
will dismss plaintiff’s state | aw cl ai s agai nst the renai ni ng

def endants wi t hout prejudice. ™

°C...continued)
affirmati ve defense may be considered on a Rule 12(b)(6) notion
“if it presents an insuperable barrier to recovery by the
plaintiff.” Flight Systens Inc. v. Electronic Data Systens, 112
F.3d 124, 127 (3d Cir. 1997); see also Ala, Inc. v. CCAIR Inc.,
29 F.3d 855, 859 n.9 (3d Gr. 1994). Gven the restrictions on
liability set forth in the UFA, we find that plaintiff’s clains
agai nst defendant FDIC nust fail. Furthernore, even if there was
any nerit to Ms. Harris’s argunent about antici pated defenses,
taking all of her clains as true and viewing all inferences in
the |ight nost favorable to her, defendant FDIC would still be
entitled to sunmary judgnent pursuant to Fed. R Cv. P. 56.
Accordingly, as plaintiff is unable to nuster any allegations of
bad faith or dishonesty by Meritor Savings Bank (while conplying
with the requirements of Fed. R Cv. P. 11), we will dismss her
Conpl aint with prejudice.

W note that the remaining parties fail to meet the
requirenents for diversity jurisdiction because they are al
citizens of Pennsylvania and the anobunt in controversy is well
bel ow the jurisdictional threshold. See 28 U S. C. § 1332.
Furthernore, there is no longer original jurisdiction over this
case, see 28 U S.C 8§ 1331, wth the dism ssal of federa
defendant FDIC. See 28 U. S.C. § 1346. Parenthetically, we note
that the fact that defendant Police and Fire Federal Credit Union
is a federal credit union, established pursuant to 12 U S.C. 8§
1752, et seq., does not create a federal cause of action. See
Heller v. CACL Fed. Credit Union, 775 F. Supp. 839 (E. D. Pa.
1991) (holding that there is no express or inplied private right
of action under 12 U S.C. § 1786); Rosenberg v. AT&T Enpl oyees
Fed. Credit Union, 726 F. Supp. 573 (D.N.J. 1989) (holding that
there is no express or inplied private right of action under the
Federal Credit Union Act).

W will enter a separate Order denying defendant
(continued...)
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An Order follows.

H(. .. continued)
Kenneth Harris's “notion to strike” as noot.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NE HARRI S : ClVIL ACTI ON
V. :
POLI CE AND FI RE FEDERAL :
CREDIT UNTON, et. al. : NO. 98-5175
ORDER

AND NOW this 24th day of February, 1999, upon
consi derati on of defendant Federal Deposit |nsurance
Corporation’s notion to dism ss (docket entry nunber 16), and
plaintiff’s response thereto, and defendant’s reply thereto, and
for the reasons stated in the Menorandum attached hereto, it is
her eby ORDERED t hat :

1. Def endant Federal Deposit Insurance Corporation’ s
nmotion to dism ss (docket entry nunber 16) is GRANTED,

2. Al'l cl ains agai nst defendant Federal Deposit
| nsurance Corporation are DI SM SSED W TH PREJUDI CE;

3. The remai ning cl ai ms agai nst def endants Kenneth
Harris and Police and Fire Federal Credit Union are DI SM SSED
W THOUT PREJUDI CE; and

4, The Clerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.



