IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT D. SCHAFFER, JR. : CIVIL ACTI ON
V.

KENNETH S. APFEL, Comm ssi oner of :
Soci al Security, et al. : NO. 97-8135

VEMORANDUM AND ORDER

HUTTON, J. February 18, 1999

Presently before the Court are the unopposed Mdtion by
pro se Plaintiff Robert D. Schaffer, Jr. for Wit of Mandanus
agai nst Defendant Kenneth S. Apfel, the Conm ssioner of Social
Security, (Docket No. 22), Defendant’s Mtion to D sm ss Conpl ai nt
(Docket No. 23) and Plaintiff’s response thereto (Docket No. 25).
Al so before the Court is Plaintiff’s Mtion for Summary Judgnent
(Docket No. 26). For the foregoing reasons, Defendant’s Mdition to
Dismss is GRANTED, Plaintiff’s Mdtion for Wit of Mndanus is
DENIED as noot, and Plaintiff’'s Mtion for Summary Judgnment is

DENI ED as noot .

| . BACKGROUND

This is an action for judicial review of the denial of a
claim for benefits under Title Il and Title XVl of the Social
Security Act (“Act”). Robert D. Schaffer, Jr. (“Plaintiff” or

“Schaffer”) filed an application for a Period of Disability and



Disability Insurance Benefits in Septenber 1995. Plaintiff filed
an application for Supplenental Security Income (“SSI”) on
Septenber 1, 1995. Benefits were denied initially on Septenber 22,
1995, and upon reconsideration on February 28, 1996. Plaintiff
then filed a request for a hearing on April 22, 1996, and on
Cctober 17, 1997, the Admnistrative Law Judge issued an
unf avor abl e deci si on.

On January 7, 1998, Plaintiff filed his pro se Conpl ai nt
wth this Court. Along with his Conplaint, Plaintiff filed a
Motion to Proceed in Fornma Pauperis. Leave to proceed in forma
pauperis was granted. On August 20, 1998, Plaintiff filed a Mdtion
for Wit of Mandanus. On Septenber 4, 1998, a Mdition to Dismss
was filed on behalf of Kenneth S. Apfel, Comm ssioner of Social
Security Adm ni stration (“Defendant” or “Conm ssioner”). Plaintiff
filed a response to Defendant’s Motion to Dism ss on Septenber 25,
1998. The Plaintiff filed his Mtion for Summary Judgnent on

Novenber 23, 1998.

1. DI SCUSSI ON

A. Jurisdiction

The Social Security Act (“Act”) provides benefits to
di sabl ed persons under two prograns adm nistered by the Soci al
Security Admnistration (“SSA’): the Social Security Disability
| nsurance Program (“SSD’) and the Supplenental Security Incone

Program (“SSI”). Regul ations for both prograns establish a



five-step "sequenti al eval uati on” process for det erm ni ng
eligibility for benefits. The initial determ nation of whether an
individual is disabled is nmade by a state agency under the
authority and control of the Secretary of Heal th and Hunan Servi ces
(Secretary). This determnation is subject to review by the SSA
The disappointed claimant is then afforded a three-stage
adm nistrative review process. Proceeding through these three
st ages exhaust s t he claimant's adm ni strative remedi es.
Thereafter, a claimnt may seek judicial reviewin Federal District
Court, but nust do so within 60 days of the Secretary's fina
decision as required by 42 U S.C. § 405(g).\*

Judi ci al review of deci sions by defendant under Titles I
and XVI of the Social Security Act is governed by the standard set
forth in 8 205(g) of the Act, which provides that an individual may
seek review of "any final decision of the Secretary nade after a
hearing to which [the claimant] was a party."” 42 U S. C. § 405(9).
Ceneral ly, where there has been no final decision by the Secretary
after a hearing because the <claimant failed to exhaust
adm ni strative renedies, as occurred here, a court cannot review

the disposition of the claim Califano v. Sanders, 430 U S. 99,

'section 205(g) states in relevant part:
(g) Any individual, after any final decision of the Secretary nade after a
hearing to which he was a party, irrespective of the anpbunt in controversy,
may obtain a review of such decision by a civil action comrenced within sixty
days after the mailing to himof notice of such decision or within such
further tine as the Secretary nmay all ow.
42 U. S.C. 8 405(g) (1976 & Supp. 1V 1980).



107-08 (1977). However, the Suprene Court in Sanders did |eave
open possible redress for such claimnts who can allege a

deprivation of constitutional rights. 1d. at 108-09.

B. Plaintiff's dains

In the present notion, the Defendant has raised just one
i ssue. Def endant asserts that Plaintiff failed to exhaust his
adm nistrative remedies with respect to his claimfor benefits and,
thus this Court is without jurisdiction over the subject matter of
the action pursuant to 8 205(g) of the Act, 42 U S C. § 405(9).
Plaintiff nei t her disputes his failure to exhaust hi s
adm nistrative renedies with respect to his claimfor benefits nor
that no “final decision” of the Comm ssioner has been made. The
Court, therefore, need not address those issues. Plaintiff
contends, however, that provisions of the Act are invalid and
unconstitutional .\? Because this Court finds that Plaintiff’'s
constitutional challenge of the Act is insufficient to create
district <court jurisdiction, the Plaintiff’s Conplaint is

di sm ssed.

Pl ainti ff ar gues:

2. That 42 U.S.C. § 405(b)(1), sentence (2) of the Social Security
Act is invalid on its face, on the grounds that it inplies that
t he Commi ssioner deternmines disability, and is not pursuant to 42
U S C 8§ 421(a) and § 422(a) of the Act;
3. That 42 U.S.C. § 405(b)(2), (b)(3) of the Social Security Act
isinvalid on its face, on the grounds that it added two steps to
the determnation of disability, and is not pursuant to 42 U S.C
§ 420, 8§ 421(a) and § 422(a) of the Act.

(Pl.”s Br. in Supp. of Mot. to Deny Def.’s Mdt. to Dismss at 9.)



1. Analysis

The Court in Sanders recogni zed that §8 205(g) did not act
as a bar to resolution of constitutional questions raised by the
cl ai mant when seeki ng revi ew of the Secretary's deci sion. Sanders,
430 U. S. at 109. "Constitutional questions obviously are unsuited
to resolution in adm nistrative hearing procedures and, therefore,
access to the courts is essential to the decision of such
questions."” 1d. Thus, the Court held that judicial review was
proper where the Secretary's decision to deny or di scontinue soci al
security benefits 1is <challenged on constitutional gr ounds
notw t hst andi ng the absence of a prior adm nistrative hearing.

Subsequent appeals court decisions, however, have
expl ai ned that the constitutional questions contenpl ated by Sanders

deal with inconpetency and | ack of counsel. Stauffer v. Califano,

693 F.2d 306, 307(3d Cir. 1982). See, e.q., Parker v. Califano,

644 F.2d 1199, 1202-03 (6th Gr. 1981); Shrader v. Harris, 631

F.2d 297, 299-300 (4th G r. 1980). See also Penner v. Schweiker,

701 F.2d 256, 257 (3d Cr. 1983). In Penner, the Third Crcuit
consi dered the case of a clainmant suffering fromschizophrenia and
depression whose request for a hearing was dismssed by the
Adm ni strative Law Judge for being filed |ate. The Court found
that the district court had jurisdiction to reviewthe decision and
remanded for consideration by the Secretary as to whether the

nmental incapacity of the claimant prevented hi mfrom understandi ng



and pursuing his adm nistrative renedies. Id. at 261. In the
instant matter, the Plaintiff’s claimthat certain provisions of
the Act are unconstitutional does not fall wthin the Sanders
excepti on. Nowhere does Plaintiff’s Conplaint allege a |ack of
under st andi ng or adequate representation. Accordingly, the Court
| acks jurisdiction over this matter.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT D. SCHAFFER, JR : ClVIL ACTI ON
V.

KENNETH S. APFEL, Comm ssi oner of :

Soci al Security, et al. : NO. 97-8135

ORDER

AND NOW this 18th day of February, 1999, upon
consi deration of the unopposed Mdtion by pro se Plaintiff Robert D.
Schaffer, Jr. for Wit of Mandanus agai nst Defendant Kenneth S.
Apfel, the Comm ssioner of Social Security, (Docket No. 22),
Defendant’s Mtion to Dismss Conplaint (Docket No. 23),
Plaintiff’s response thereto (Docket No. 25), and Plaintiff’s
Motion for Summary Judgnent (Docket No. 26), IT IS HEREBY ORDERED
that Defendant’s Mdtion to Dismss is GRANTED, Plaintiff’s Mtion
for Wit of Mandanmus is DEN ED as noot, and Plaintiff’s Mtion for
Summary Judgnent is DEN ED as noot.

| T 1S FURTHER ORDERED t hat :

(1) Plaintiff’s Conplaint IS DI SM SSED; and

(2) Aerk of Court SHALL mark this case cl osed.

BY THE COURT:

HERBERT J. HUTTON, J.



