IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRACI MCNEI L, : ClVIL ACTI ON
Plaintiff, :

V.

LORI KOCH, et al., :
Def endant s, : NO. 98-4578

Newconer, J. February , 1999
MEMORANDUM

Presently before the Court are defendants' Motion for
Summary Judgnent, plaintiff's response thereto, and defendants
reply thereto. For the reasons that follow, said Mdtion will be
granted in part and denied in part.
A Backgr ound

On August 29, 1997, plaintiff Traci MNeil went to the
1800 bl ock of Arch Street in Norristown, Pennsylvania in search
of her children whom she believed were with her husband. She
asked a friend to call the police for assistance. Police were
di spatched to the | ocation where plaintiff was searching for her
children. Meanwhile, when plaintiff knocked on the door of a
building at this location to get her husband's attention, another
wonan exited the building and confronted the plaintiff.
Plaintiff and the other woman then engaged in a physical
altercation, involving rolling around on the ground and sw ngi ng
a crutch at one another. The police apparently arrived right
about the tinme of the altercation between plaintiff and the third
wonman. According to plaintiff, although a witness identified

plaintiff to the police, defendant police officers Lori Koch and



Robert Langdon approached, and def endant Langdon pepper-sprayed
plaintiff in her face without any verbal warning. According to
def endants, both officers yelled warnings and commands to the two
wonen before using the pepper spray. Defendant Koch then pl aced
plaintiff under arrest for disorderly conduct. Plaintiff was
taken to the station in a police vehicle, acutely suffering from
the effects of the pepper spray. Eventually plaintiff was found
not guilty of the charge of disorderly conduct.

In Count | of her Amended Conplaint, plaintiff asserts
a claimunder 42 U S.C. § 1983 agai nst defendant Koch for false
arrest, malicious prosecution, denial of nedical attention, and
failure to intervene in the use of excessive force by defendant
Langdon. In Count Il plaintiff asserts supplenental state | aw
clains for false arrest, malicious prosecution, and intentional
infliction of enotional distress against defendant Koch. In
Count 111, plaintiff asserts a claimunder 42 U S.C. § 1983
agai nst defendant Langdon for use of excessive force, failure to
intervene in the unlawful arrest of plaintiff, and denial of
medi cal attention; and in Count |V asserts state |aw clains
agai nst Langdon for assault and battery, false arrest, and
intentional infliction of enotional distress. In Count V,
plaintiff asserts a claimunder 42 U.S.C. § 1983 against the
Borough of Norristown for maintaining a policy or custom which
caused the individual defendants to violate plaintiff's
constitutional rights. And finally, in Count VI, plaintiff

brings a state |aw cl ai m agai nst the Borough for negligently
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hiring the individual defendants. Defendant now noves for
summary judgnent on all of plaintiff's clains.
B. Summary Judgnent Standard

A review ng court may enter summary judgnment where
there are no genuine issues as to any material fact and one party

is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |light nost favorable to
t he non-noving party. [d. "The inquiry is whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). |In deciding the notion

for summary judgnent, it is not the function of the Court to
deci de di sputed questions of fact, but only to determ ne whet her
genui ne issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's

case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of

affidavits, depositions, adm ssions, or answers to
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interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it must "nake a showi ng sufficient to establish the
exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. CI1.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Cir. 1987) (quoting Celotex, 477 U. S. at 322).
Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el ement essential to that party's case, and on which that party

w |l bear the burden of proof at trial." Wite, 862 F.2d at 59

(quoting Celotex, 477 U.S. at 322).
C. Di scussi on

In the first instance, plaintiff states that she is not
contesting defendants' Mtion with respect to her clains for
deni al of nmedical assistance, her claimfor intentional
infliction of enotional distress, and her claimfor negligent
hiring agai nst the Borough. Accordingly, summary judgnent wl|
be entered in favor defendants and against plaintiff on those
claims. Plaintiff does, however, contest defendants' Mtion with
respect to the remaining clains.

1. Fal se Arrest

Def endants first argue that plaintiff's false arrest
and malicious prosecution clains against defendant Koch cannot
stand because the defendant officers had probable cause, as a
matter of law, to arrest and prosecute plaintiff for disorderly

conduct. Under the Pennsylvania Crine Code,
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A person is guilty of disorderly conduct if, with

i nt ent to cause public inconveni ence, annoyance or alarm or
reckl essly creating a risk thereof, he:
(1) engages in fighting or threatening, or in violent
or tumul tuous behavi or
(2) makes unreasonabl e noi se; or
(3) uses obscene | anguage, or nmakes an obscene gesture.

18 Pa. Cons. Stat. Ann. 8 5503. The proper inquiry in a § 1983
cl ai m based on false arrest “is not whether the person arrested
in fact coomitted the offense but whether the arresting officers
had probabl e cause to believe the person arrested had conmtted

the offense.” Dowing v. Gty of Phila., 855 F.2d 136, 141 (3d

Cr. 1988). Probable cause has been defined as the facts and
circunstances sufficient to warrant a prudent man in believing
that the suspect had commtted or was comnmtting an of f ense.

Sharrar v. Felsing, 128 F.3d 810, 817-18 (3d G r. 1997). A court

must ook at the “totality of the circunstances” and use a
“common sense” approach to the issue of probable cause. 1d. at
818. Generally, the existence of probable cause is a factua
issue to be determned by a jury, but “where no genui ne issue as
to any material fact exists and where credibility conflicts are

absent, summary judgnent may be appropriate.” Deary v. Three

Un- Naned Police Oficers, 746 F.2d 185, 191-92 (3d Cr. 1984).

The question is for the jury only if there is sufficient evidence
whereby a jury could reasonably find that the police officers did
not have probabl e cause to arrest. Id. at 190. According to
defendants in the instant case, it is uncontested that plaintiff
was engaged in a physical altercation with another person at the

time that the officers arrived on the scene, and that therefore
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as a matter of |aw defendant police officers had probabl e cause
to arrest plaintiff.

The facts surrounding the incident appear to be
somewhat confused, even in the plaintiff's recollection, but it
is indeed uncontested by plaintiff that as the officers were
approachi ng the scene, she and anot her woman were engaged in a
physical struggle, to the point of “rolling on the ground .
trying to . . . shake [a] crutch back and forth.” (Pl."'s Resp.
at Exh. A p.29.) Plaintiff argues, in turn, that she was
defendi ng herself fromthe other woman's attack, that she had
summoned the police for help in |locating her children, and that
t he police knew that she was the one who had summoned t hem for
hel p. However, the undisputed facts surrounding the altercation
show that plaintiff was engaged in a physical fight with the
ot her woman, that plaintiff swung the crutch and hit the other
worman, and that they were rolling on the ground together.
Furthernmore, it is uncontested that this occurred in public, and
that the defendant officers were on the scene.

In view of these undi sputed facts, the Court is
satisfied that a jury could not reasonably find that the
def endant officers did not have probable cause to arrest
plaintiff for disorderly conduct. This crime took place before
their very eyes. Furthernore, for purposes of a probable cause
analysis, plaintiff's claimthat she was nerely defendi ng herself
is irrelevant in view of the undisputed facts. Even if she had

told the officers what she is nowclaimng to the Court--that she
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fought the other woman and swung the crutch at her in self-
defense--the officers still would undeni ably have had probabl e
cause to arrest her given her undisputed conduct. That plaintiff
had originally sumoned the police for help, and that the police
were made aware of this fact is also irrelevant in |light of the
fact that she and the other woman were engaged in a fight,
rolling on the ground, and swinging a crutch. Wether or not
sel f-defense is a viable defense for disorderly conduct, the
Court is satisfied that as a matter of |aw the defendant officers
had probable cause to arrest plaintiff and prosecute her for
di sorderly conduct. Accordingly, defendants' Mtion will be
granted with respect to plaintiff's false arrest and malici ous
prosecution clainms,! both under § 1983 and under state | aw.
Li kew se, the Mdtion will be granted as to her clai magai nst
def endant Langdon for failure to intervene in the unlaw ul
arrest.

2. Excessi ve Force

Next, defendants nove for summary judgnent on
plaintiff's claimagai nst defendant Langdon for use of excessive

force. “An excessive force claimunder 8§ 1983 arising out of |aw

' Acivil action for malicious prosecution under § 1983
requires that: (1) the defendant initiate a crimnal proceeding;
(2) which ends in plaintiff's favor; (3) which was initiated
Wi t hout probabl e cause; and (4) the defendant acts naliciously or
for a purpose other than bringing the plaintiff to justice. Rose
v. Bartle, 871 F.2d 331, 349 (3d Cr. 1989). As the Court finds
t hat probabl e cause did exist for arresting plaintiff for
di sorderly conduct, |ikew se, the Court finds that prosecution
for disorderly conduct was initiated with probabl e cause.
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enforcenent conduct is based on the Fourth Amendnent's protection

from unreasonabl e sei zures of the person.” Gonman v. Township of

Manal apan, 47 F.3d 628, 633 (3d Cir. 1995). Odinarily, police
officers are privileged to conmt a battery pursuant to a | awf ul
arrest, but the privilege is |ost by the use of excessive force.
Id. at 634. Wen a police officer uses force to effectuate an
arrest, that force nust be reasonabl e. Id. The reasonabl eness
of the officer's use of force is neasured by “careful attention
to the facts and circunstances of each particular case, including
the severity of the crinme at issue, whether the suspect poses an
i medi ate threat to the safety of the officers or others, and
whet her he is actively resisting arrest or attenpting to evade
arrest by flight.” 1d. The reasonableness inquiry is objective,
but shoul d give appropriate scope to the circunstances of the
police action. 1d. Sunmary judgnent is appropriate if, as a
matter of |aw, the evidence would not support a reasonable jury
in finding that the police officers' actions were objectively
unreasonable. |d.

In the instant case, the Court is satisfied that
sufficient evidence exists fromwhich a jury could reasonably
find that defendant Langdon's actions were objectively
unreasonable. According to plaintiff's deposition testinony, not
only did the defendant fail to utter any verbal or other warning
before applying the pepper spray, but furthernore, the
altercation at that point had stopped. |Indeed, plaintiff

testified that she raised her arns and pl eaded “no” when she saw
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of fi cer Langdon approach with the pepper spray. Oficer
Langdon's version of the facts is quite different, but this
sinply underscores the fact that this claimis not anenable to
sumrary judgnent. Mreover, in Gonman, the Third Grcuit
concluded that the crines of disorderly conduct and resisting
arrest were not “particularly severe” and that therefore a jury
could determne that the plaintiff did not present a serious
threat. See id. Accordingly, plaintiff's excessive force claim
agai nst defendant Langdon remains, as does her state |aw claim
for assault and battery.

3. Failure to Intervene

Next, defendants argue that summary judgnent nust be
granted in their favor on plaintiff's failure to intervene
claim? A law enforcenent officer has an affirmative duty to
intercede on behalf of a citizen whose constitutional rights are

being violated in his presence by other officers. ONeill v.

Krzem nski, 839 F.2d 9, 11 (2d G r. 1988); see also Byrd v.

Cark, 783 F.2d 1002, 1007 (11th G r. 1986) (excessive force);
Webb v. Hiykel, 713 F.2d 405, 408 (8th Cr. 1983) (excessive

force); Gagnon v. Ball, 696 F.2d 17, 21 (2d G r. 1982) (false

arrest); Bruner v. Dunaway, 684 F.2d 422, 426 (6th G r. 1982),

cert. denied, 459 U S. 1171 (1983) (excessive force). A

def endant becones |iable for use of excessive force by failing to

21n view of the Court's holding with respect to plaintiff's
false arrest claim the only remaining failure to intervene claim
is asserted agai nst defendant Koch for failure to intervene in
def endant Langdon's use of excessive force.
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intercede if that failure was the proxi mate cause of the use of
excessive force on the plaintiff. QONeill, 839 F.2d at 11. 1In
other words, if there has been a predicate finding of use of
excessive force by another officer, the episode nust be of
“sufficient duration to support a conclusion that an officer who
stood by without trying to assist the victimbecane a tacit
col l aborator.” [d. at 11-12. Thus, though defendant Koch is not
a “guarantor” of plaintiff's safety, she may be held liable for
the use of excessive force if she deliberately choose not to nake
a reasonable attenpt to stop defendant Langdon from using
excessive force. See id. at 12.

The Court finds that plaintiff has produced sufficient
evidence to permt this claimto go to a jury. Although
def endants argue that there was insufficient tine for officer
Koch to intervene in officer Langdon's use of pepper spray, nore
telling is defendant Koch's own testinony that she had her own
pepper spray out and that officer Langdon was the one to spray
the two wonen “because he was first closest to the individuals.”
(Pl."s Resp. at Exh. C, p.66.) Defendant Koch al so appears to
remenber seei ng def endant Langdon's pepper spray. Fromthis, a
jury could infer not only that Koch had tinme to stop Langdon, but
furthernore that defendant Koch herself was also ready to use the
pepper spray. Thus the Court finds that in the event that a jury
determ nes that defendant Langdon used excessive force in
appl yi ng pepper spray on the plaintiff, there is sufficient

evidence fromwhich a jury could al so conclude that defendant
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Koch was a “tacit collaborator” in the use of excessive force.
Accordingly, the Motion will be denied with respect to this
claim

4, Qualified Inmunity

Next, defendants assert the defense of qualified
imunity. Defendants are qualifiedly imune fromsuits brought
agai nst them for danmages under 8§ 1983 “insofar as their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonabl e person would have known.”  Sherwood

v. Mulvihill, 113 F.3d 396, 398-99 (3d Gr. 1997) (gquoting Harl ow

v. Fitzgerald, 457 U S. 800, 818 (1982)). Thus defendants are

entitled to qualified imunity if, at the tinme they acted, they
reasonably coul d have believed that their conduct did not violate
the plaintiff's clearly established constitutional rights.

Mellot v. Heenmer, 161 F.3d 117, 121 (3d. Gr 1998). \Were a

def endant asserts a qualified imunity defense in a notion for
summary judgnent, the plaintiff bears the initial burden of
showi ng that the defendant's conduct violated sonme clearly
established statutory or constitutional right. Sherwood, 113
F.3d at 399. Only if the plaintiff carries this initial burden
must the defendant then denonstrate that no genui ne issue of
material fact remains as to the "objective reasonabl eness” of the
defendant's belief in the | awful ness of his actions. Id. Wile
the qualified imunity defense is frequently determ ned by courts
as a matter of law, a jury should decide disputed factual issues

rel evant to that determ nati on. Karnes v. Skrutski, 62 F.3d 485,
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491 (3d CGr. 1995).

In the instant case, the Court finds that the facts
surroundi ng the excessive force claimare in dispute, and that
therefore the Court cannot make a determ nation on defendants’
qualified inmmunity defense at this tine. |If a jury determ nes
that the plaintiff's version of the facts are true, that is, that
def endants offered no verbal warning, that plaintiff actually
wi thdrew fromthe fight in tinme for officer Langdon not to use
hi s pepper spray, and in fact raised her arns and pl eaded “no”
when she saw officer Langdon about to spray her, then the Court
cannot say that defendants' conduct was objectively reasonable.
On the other hand, if, as the defendants contend, they shouted
ver bal warning and conmands to stop fighting at the plaintiff,
and only used the pepper spray to break up the fight, then their
actions could have been reasonable. |In any event, the facts are
in such dispute that defendants' notion as to their qualified
imunity defense nust be denied at this tine.

5. Muni ci pal Liability

Finally, defendants argue that plaintiff's claim
agai nst the Borough for the existence of a de facto policy cannot
stand. Under 8§ 1983, nunicipal defendants cannot be held |iable

under a theory of respondeat superior. Montgonery v. DeSi none,

159 F.3d 120, 126 (3d. Cr 1998); Monell v. Departnent of Soci al

Servs. of City of New York, 436 U S. 658, 691-94 (1978).

Instead, municipal liability only arises when a constitutional

deprivation results froman official customor policy.
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Mont gomery, 159 F.3d at 126. “[A] nunicipality's failure to

train police officers only gives rise to a constitutional
violation when that failure anounts to deliberate indifference to
the rights of persons with whomthe police cone into contact.”
Id. at 126-27. Furthernore, a failure to train, discipline, or
control can only formthe basis for 8 1983 nmunicipal liability
“if the plaintiff can show both contenporaneous know edge of the
of fendi ng i ncident or know edge of a prior pattern of simlar
i nci dents and circunstances under which the supervisor's actions
or inaction could be found to have conmuni cated a nessage of
approval to the offending subordinate.” 1d. at 127.

In the instant case, plaintiff seeks to proceed agai nst
t he Borough of Norristown on the theory that the Borough failed
to train and supervise their police officers in the use of pepper
spray, and that this failure led to the deprivation of
plaintiff's constitutional right to be free fromthe use of
excessive force. To this end, plaintiff relies upon an expert
report which purports to conclude that the Borough's policy
makers consciously disregarded the inplenentation of their own
policy with respect to training officers on the use of pepper
spray. However, even if the Court accepts as true for purposes
of the instant Mtion that the Borough did not follow their own
witten policies as to the followup training of officers in the
use of pepper spray, this claimneverthel ess cannot stand because
plaintiff has not shown contenporaneous know edge of the

of fendi ng i ncident or know edge of a prior pattern of simlar
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i ncidents, and circunstances under which the supervisor's actions
or inaction could be found to have conmuni cated a nessage of
approval to the offending subordinate. In particular, plaintiff
has not produced any evidence to show that the policy nakers of
t he Borough of Norristown were deliberately indifferent to their
of ficers' use of pepper spray which deprived citizens of their
constitutional rights. Merely to showthat a witten policy was
not followed to the letter cannot be taken as evidence that the
policy makers knew of incidents where citizen's rights had been
vi ol ated by the unconstitutional use of pepper spray, and that
they deliberately ignored the situation. Indeed, plaintiff's
claimnerely seeks to i npose respondeat superior liability on the
Bor ough, and that cannot be permitted. Accordingly, defendants’
Motion will be granted with respect to this claim
D. Concl usi on

I n concl usion, Defendant's Motion for Summary Judgnent
will be granted in part and denied in part for the aforenentioned
reasons.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRACI MCNEI L, : ClVIL ACTI ON
Plaintiff, :

V.

LORI KOCH, et al., :
Def endant s, : NO. 98-4578

ORDER

AND NOW this day of February, 1999, upon
consi deration of defendants' Mtion for Sunmary Judgnent,
plaintiff's response thereto, and defendants' reply thereto, it
is hereby ORDERED that said Mdtion is GRANTED in part and DEN ED
in part. The Mdition is GRANTED as to Counts Il, V, and VI in
their entirety, and on plaintiff's clains for false arrest,
mal i ci ous prosecution, failure to intervene in unlawful arrest,
deni al of nedical attention, and intentional infliction of
enotional distress. The Mdtion is DENIED as to the remaining
clainms: Count I's failure to intervene cl ai magai nst def endant
Koch, Count I111"'s excessive force claimagainst defendant
Langdon, and Count |V s assault and battery clai m agai nst
def endant Langdon. ®

It is further ORDERED that JUDGVENT is ENTERED in favor
of defendants and against plaintiff on Counts Il, V, and VI in
their entirety, and on plaintiff's clains for false arrest,

mal i ci ous prosecution, failure to intervene in unlawful arrest,

® Accordingly there are no remaining clai ns against the
Bor ough of Norri st own.
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deni al of medical attention, and intentional infliction of

enotional distress. The clains that remain for trial disposition
are Count |I's failure to intervene clai magainst defendant Koch,
Count I11's excessive force cl ai magainst defendant Langdon, and

Count IV s assault and battery cl ai magai nst defendant Langdon.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.
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