IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VERNDELL W LLI AMS : ClVIL ACTI ON
V.

GREGORY STEVEN MOODY : No. 98-1211

ORDER- MEMORANDUM

AND NOW this 22nd day of January, 1999 defendant G egory
St even Moody’'s notion to dismiss the conplaint is granted. The
action is dismssed wthout prejudice.

This lawsuit arises froman autonobil e accident that occurred
in Sicily, Italy on March 6, 1996. Def endant is an aviation
boat swains nate in the U S. Navy, stationed in Spain. Plaintiff
Verndell WIllianms is a resident of Pennsylvania. She filed this
personal injury action agai nst defendant in his personal capacity.?
Subj ect matter jurisdiction is diversity. 28 U S C § 1332.

Def endant filed a notionto dism ss asserting i nproper service
of process, |ack of personal jurisdiction, and | ack of venue. Fed.
R Cv. P. 12(b)(2), 12(b)(3), and 12(b)(5).

Service of process consisted of mailing defendant a copy of

the conplaint in care of the Departnment of Navy, Bureau of

Per sonnel , Washington, D.C., return receipt requested. Plaintiff

! There was sone question whether defendant was “on duty” at
the time of the accident, giving rise to a clai munder the Federal
Torts ClaimAct. However, the Departnment of the Navy, in aletter
to defense counsel dated Decenber 15, 1998, stated that defendant
was not acting within the scope of his enpl oynent and was therefore
“of f duty.”



mai ntains that this formof service was proper under Fed. R Civ.
P. 4(e)(1)? because, under Pennsylvania |aw, defendant could be
served at his usual place of business. Def endant argues that,
because he resi des abroad, service shoul d have been effectuated vi a
The Convention on the Servi ce Abroad of Judicial and Extrajudici al
Docunents in Cvil or Comrercial Matters (the Hague Convention), 20
U ST 361. Fed. R Civ. P. 4(f)(1).°

| nasnuch as defendant is not a resident of any judicial
district of the United States, his positionis correct that service
is governed by Rule 4(f).* Qur Court of Appeals has held that,
while the preferable renedy is to quash inproper service of

process, there is broad discretion, inthe alternative, to dismss

2Rul e 4(e) governs service upon individuals within ajudicial
district of the United States. It reads, in relevant part, that
service may be made in any judicial district of the United States:
(1) pursuant to the law of the state in which
the district court is located, or in which
service is effect, for service of a sunmons
upon t he defendant in an action brought in the
courts of general jurisdiction of the State.
Fed. R Cv. P. 4(e)(1).

3 Under Rule 4(f), serviced may be effected in a place not
wWithin any judicial district of the United States:
(1) by any internationally agreed neans
reasonably cal culated to give notice, such as
those neans authorized by the [Hague
Convention].
Fed. R Gv. P. 4(f)(1).

* However, evenif Rule 4(e) were to be applied, proper service
is lacking. Service may not be made by nmail at defendant’s usual
pl ace of business under either the Federal Rules, the Hague
Convention, or Pennsylvania state law. See Barrett v. Gty of
Al lentown, 152 F.R D. 46, 49-50 (E.D. Pa. 1993) (citations
omtted); Fed. R Cv. P. 4; 21 US T. 361; Pa. R Cv. P. 4083,
404.




the action. Unrbenhauer v. Wog, 969 F.2d 25, 30 (3d Gr. 1992).

Here, the action nust be di sm ssed because of the | ack of personal
jurisdiction over defendant.

When personal jurisdiction is challenged, plaintiff nust
establish either a general basis - sufficient forum contacts on
defendant’s part - or a forumspecific cause of action. See

Hel i copt eros Naci onal es De Colonbia v. Hall, 466 U. S. 408, 414, 104

S.Ct. 1868, 1872, 80 L. Ed.2d 404 (1984); Ml lon Bank v. D Veronica

Bros., Inc., 983 F.2d 551, 554 (3d G r. 1993), cited in Mnga v.

O tenberg, 1996 W. 325896, *2 n.3 (E.D. Pa. June 11, 1996). In
this case, the requisite elenents of jurisdiction, general or
specific, are |acking. The accident occurred in Italy; defendant
is stationed in Spain; he was born and raised in Chio, owns no
property in Pennsylvania, and has no other forumcontacts such as
voting or paying taxes. His sole forumconnection is that during
a three-year period ending in 1990 he was stati oned by the Navy and
resided in Philadel phia.®

Plaintiff maintains that the Pennsylvania |ong-arm statute
provides jurisdiction over a defendant who commts a tort out-of-
state that results in harmin-state. 42 Pa. C S. A 8§ 5322(a)(4).

However, the stretch of this statute has not been extended to

> Plaintiff’s argunment that this three-year assignnent that
ended nearly nine years ago i s sufficient contact for jurisdiction
and venue is rejected. Defendant has not “maintained ‘continuous
and substantial’ forumaffiliations” as required for an exercise of
general jurisdiction. Grand Entertainnment Goup, Ltd. v. Star
Media Sales, Inc., 988 F.d. 476, 481 n.3 (3d Gr. 1993) (citations
omtted).




i nclude the residual effects of an out-of-state accident to a state

resi dent . See, e.q., Dunn v. Skate 22, Inc., 1997 W 786439, *3

(E.D. Pa. Nov. 24, 1997); Dunnigan v. Siverthorn, 542 F. Supp. 32,
33 (E.D. Pa. 1982).

Moreover, in that defendant is not adistrict resident and the
acci dent did not occur here, this court is not a proper venue. 28

U S.C. § 1391(a).

Edmund V. Ludw g, J.



