IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN and DENI SE McELHI NEY : ClVIL ACTI ON
V.
ALLSTATE | NSURANCE COVPANY : NO. 98-2529
MVEMORANDUM
Bartle, J. January , 1999

This is an action arising out of a honeowners insurance
policy issued by the defendant, Allstate Insurance Conpany
("Al'lstate"), to plaintiffs John and Deni se MEl hi ney. Count |
of the conplaint asserts that Allstate has breached the insurance
contract by refusing to pay for a covered property |loss. Count
Il avers that defendant has acted in bad faith, in violation of
42 Pa. Cons. Stat. Ann. 8§ 8371, by denying coverage and by
failing to conduct a reasonable investigation to determ ne
whet her plaintiffs' claimwas covered. Before the court is
Al l state's notion for sumary judgnment on Count |, the breach of
contract claim on the ground that it is time-barred.

W may grant sunmary judgnent only "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any naterial fact and that the noving party
is entitled to a judgnent as a natter of law" Fed. R Cv. P.

56(c); see also Celotex Corp. v. Catrett, 477 U S. 317, 322-23




(1986). We review all evidence and naeke all reasonable
inferences fromthe evidence in the Iight nost favorable to the

non- novant . See Wcker v. Consolidated Rail Corp., 142 F.3d 690,

696 (3d Cr.), cert. denied, 119 S. C. 530 (1998).

On May 8, 1997, the MEI hineys had their hone treated
by a termte and pest exterm nation conpany. Wthin days after
the exterm nation, they and their children allegedly becane
physically ill, suffering fromsynptons that included burning
eyes, headaches, dizziness, and nausea. They left their home and
found |iving acconmodati ons el sewhere. According to their
conpl aint, their hone was, and continues to be, contam nated and
uni nhabi t abl e.

Four days after the exterm nation took place, the
McEl hi neys notified Allstate, fromwhomthey had purchased a
"Del uxe Honmeowners Policy," of the loss they had suffered as a
result of the "negligently" conducted exterm nation. At this
early stage, an Allstate enpl oyee told John MEl hiney that
coverage was doubtful. On May 19, 1997, w thout havi ng conducted
any physical inspection of the ME hineys' home and w t hout
havi ng spoken to anyone fromthe exterm nating conpany, Allstate
orally infornmed the MEI hineys that there was no coverage for
their claim The spokesman expl ai ned that the contam nation was
not "sudden and accidental ."

Plaintiffs retained counsel. On February 9, 1998,
their attorney wote to Allstate urging it to adjust the

McEl hi neys' claimand asserting that there was coverage for their
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loss. His letter warned: "If ... Allstate continues to deny its
obligation to adjust this claim the MEl hineys will have no
choice but to bring suit against Allstate .... [We expect your
witten response within five (5) business days. Thereafter, suit
will be filed." On March 2, 1998, inits letter responding to
plaintiffs' attorney, Allstate reiterated that there was no
coverage for the MEl hineys' claim Plaintiffs filed this

| awsuit on May 15, 1998.

Al'l state argues that the breach of contract count is
untinely because of the one-year limtation clause set forth in
the policy. The clause reads:

Suit Against Us

No suit or action nmay be brought agai nst us

unl ess there has been full conpliance with

all policy terns. Any suit or action nust be

brought within one year after the inception

of | oss or damage.

It is undisputed that the "inception of |oss or damage," if any,
occurred on May 8, 1997 and that this action was filed nore than
one year |ater.

Pennsyl vani a has a four-year statute of limtations
that applies to nost contract clains. See 42 Pa. Cons. Stat.
Ann. 8 5525. Absent a statutory prohibition, parties may

contract for a shorter limtations period as long as it is

r easonabl e. See Marshall v. Aetna Cas. & Sur. Co., 643 F.2d 151,

152 (3d Cir. 1981); Lardas v. Underwiters Ins. Co., 231 A 2d

740, 741-42 (Pa. 1967). A one-year tinme limt neets this test.
See, e.qg., Fennell v. Nationwide Mut. Fire Ins. Co., 603 A 2d
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1064, 1068 (Pa. Super.), appeal denied, 617 A 2d 1274 (Pa. 1992);

Hospi tal Support Services, Ltd. v. Lunbernmens Mut. Cas. Co., No.

ClV. A 88-2963, 1989 W. 32771, at *4 (E.D. Pa. April 3, 1989),
aff'd, 889 F.2d 1311 (3d G r. 1989); 40 Pa. Cons. Stat. Ann.
8§ 636.

Plaintiffs contend, however, that the Pennsyl vania
| nsurance Conpany Law of 1921 nmandates a three-year limtations
period for a casualty insurance |oss such as is involved here.
Plaintiffs rely on 40 Pa. Cons. Stat. Ann. 8§ 753, which provides
in relevant part:

(A) Required Provisions ... [E]lach such

policy delivered or issued for delivery to

any person in this Commonweal th shall contain
the provisions specified in this subsection

(11) A provision as follows:

Legal Actions: No action at law or in equity
shall be brought to recover on this policy
prior to the expiration of sixty days after
written proof of |oss has been furnished in
accordance with the requirenents of this
policy. No such action shall be brought
after the expiration of three years after the
time witten proof of loss is required to be
furni shed.

Unfortunately for plaintiffs, 8 753 applies only to
heal th and accident insurance policies. The heading inserted by
t he General Assenbly into the Insurance Conpany Law of 1921
preceding 88 751-764 is entitled "Health and Acci dent

nl

| nsur ance. Consistent with the heading, 8 751, the first

1. These sections were | abeled 88 616-629 in the session | aw.
(continued...)
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section in this part of the statute as originally enacted, refers
only to "polic[ies] of insurance against |oss from sickness, or

| oss or damage frombodily injury or death of the insured by
accident." Sections 752 and 753, which imedi ately follow, begin
respectively "no such policy shall be delivered or issued for
delivery to any person in this Commonwealth unless ..." and "...
each such policy delivered or issued for delivery to any person
in this Coomonweal th shall contain ...." (enphases added).

"[ SJuch policy" clearly neans the types of policies described in
t he antecedent 8§ 751.

A further reading of § 753 itself confirnms our
conclusion that it pertains solely to health and acci dent
insurance. It requires that "such" policies contain certain
terns if they are to be approved by the I nsurance Conm ssi oner
for issuance and delivery in Pennsylvania. For exanple, specific
provi sions nust be included on "Physical Exam nations and
Aut opsy, " "Change of Cccupation,” and "M sstatenent of Age." 40
Pa. Cons. Stat. Ann. 8 753(A)(10), (B)(2), (B)(3). Wiile this
subject matter, wth its obligatory | anguage, is perfectly
appropriate for health and accident insurance, it would be
conpl etely anomal ous for a casualty policy covering property
damage. As we are rem nded by the Statutory Construction Act,
the General Assenbly does not intend "a result that is absurd ..

or unreasonable.” 1 Pa. Cons. Stat. Ann. § 1922(1).

1.(...continued)
Section 618 of the session lawis now codified as § 753.
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The All state Del uxe Honeowners Policy sold to the
McEl hi neys is not a health and accident policy, and the
McEl hi neys do not contend otherwi se. The |osses they claimare
for contam nation to the hone, contam nation to their persona

2 and living expenses. Plaintiffs have not alleged any

property,
i nsurance coverage for "loss fromsickness, or |oss or damage
frombodily injury or death of the insured by accident.” 40 Pa.
Cons. Stat. Ann. 8 751 (now repeal ed).

We recogni ze that 8 751, discussed above, was repeal ed,
effective February 16, 1997, by the Accident and Health Filing
Reform Act. See 40 Pa. Cons. Stat. Ann. 8 3814(a). This repeal
does not affect our analysis. First, the repeal was effective
after the issuance of the MEl hineys' policy and is not
retroactive. See 1 Pa. Cons. Stat. Ann. 8§ 1926. |In addition,
the Accident and Health Filing Reform Act updated the insurance
law to bring within its regulatory anbit nodern entities, |ike
heal t h nmai nt enance organi zati ons, which did not exist in 1921.
The new Act explicitly requires that all health and acci dent
i nsurance policies issued by hospital plan corporations and
prof essi onal health services plan corporations nust conply with

8§ 753 (8 618 in the session law). See 40 Pa. Cons. Stat. Ann
8§ 3812(a)(2).

2. Plaintiffs have conceded that there is no coverage for their
personal property | oss and therefore have agreed to withdraw this
portion of the claim
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In support of their argunment for a statutory three-year

[imtations period, plaintiffs cite Margolies v. State FarmFire

and Cas. Co., 810 F. Supp. 637 (E.D. Pa. 1992). Relying on

8 753(A)(11), the court held that the insured had three years to
file suit for a casualty |oss (water damage) to persona
property, rather than the one year witten into the policy. The
court went on at sone length to explain the differences between
fire insurance, as defined in the law, and casualty insurance. ®
None of the parties, however, apparently drew the court's
attention to the fact that 8§ 753 was in a part of the Insurance
Conpany Law of 1921 which regul ated acci dent and heal th i nsurance
only. W have found no other case that followed the hol ding of
Margolies on this [imtations issue, and we decline to do so.
The one-year contractual suit limtations period in the Allstate
policy at issue here is valid.

Next, we address whether Allstate's bad faith conduct
precludes it fromasserting the contractual suit Iimtation
cl ause. The MEl hineys do not nmaintain that the defendant in any
way m sled theminto believing the clause woul d not be enforced
or that defendant lulled theminto not filing their |egal action
wWithin the limtations period. Instead, plaintiffs argue that

t he defendant may not invoke the one-year limtations period

3. The difference was apparently significant to the parties and
the court because Pennsylvania | aw provides for a one-year suit
l[imtation period in the standard fire insurance policy. See 40
Pa. Cons. Stat. Ann. 8 636. W need not decide whether this
issue is valid or relevant under the present circunstances.
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because of its bad faith conduct in failing to investigate and
pay their claim
Plaintiffs rely upon the plurality opinion in D anon v.

Penn Mutual Fire Ins. Co., 372 A 2d 1218 (Pa. Super. 1977), and

two opinions by the Court of Appeals of the Third Crcuit:

Hospi tal Support Services, Ltd. v. Kenper Goup, Inc., 889 F.2d

1311 (3d Cr. 1989), and Leone v. Aetna Cas. & Sur. Co., 599 F. 2d

566 (3d Cir. 1979). D anon does not save plaintiffs' contract
claim There, the plaintiff policyhol ders argued that the
insurer's instigation of crimnal charges agai nst one of them
suspended the suit limtation period. The plurality agreed,
noting that the unfounded crimnal charges induced the insureds
not to sue the insurer until the statute of limtations for the

rel evant crine expired. See Dianpbn, 372 A 2d at 1221-22. W do

not think the opinion establishes the sweeping rule advanced by
plaintiffs. Even if it is the law in Pennsylvania, the bad faith
conduct alleged in D anon involved an insurer which, w thout any
apparent basis, caused crimnal charges to be brought against the
insured. There are no allegations here that Allstate accused the
McEl hi neys of any such wrongdoi ng.

Leone and Hospital Services do not sal vage the

McEl hi neys' contract claim either. |In Leone, the Court of
Appeals for the Third Grcuit reversed an order di sm ssing
plaintiff's conplaint as untinely under the terns of the policy.
The court explained that the plaintiff's pleading was

sufficiently broad to survive a notion to dism ss because it
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could be read as including an allegation that during the course
of investigating his claim the insurance conpany had accused hi m
of crimnal conduct. The court stated, "the D anon Court adopted

arule that an insuror's bad faith accusation of crimnal conduct

on the part of an insured, or such an allegation engendered by a

negligently conducted investigation, would toll the suit

l[imtation clause."” Leone, 599 F.2d at 569 (enphasis added).

Hospital Services addressed an issue that has no direct bearing

on the issue we consider here. The opinion discussed as
background both Di anon and Leone, but that discussion does not
support the broad rule advanced by plaintiffs.

| f allegations of bad faith conduct by an insurer could
automatically suspend a tinme imtation clause, such a clause
woul d be virtually nmeaningl ess. Accepting the facts in the |ight
nost favorable to plaintiffs, we conclude that any bad faith
failure to investigate and pay an insurance claimon the part of
Al'l state does not preclude it fromasserting the suit Iimtation
cl ause against plaintiffs on their breach of contract claim Cf.

Wal dman v. Pediatric Services of America, Inc., No. V. A 97-

7257, 1998 W. 770629, at *9 (E.D. Pa. Nov. 5, 1998); Mrch v.
Paradise Mut. Ins. Co., 646 A 2d 1254, 1256-57 (Pa. Super. 1994),

appeal denied, 656 A . 2d 118 (Pa. 1995).

Finally, plaintiffs contend that their failure to
conply with the suit limtation clause in the policy is excused
because of Allstate's prior breach of contract in denying

coverage and refusing to pay their claim This argunent is
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Wi thout nerit. |If plaintiffs' argunent were correct, no tine
[imtation provision in a policy or in any contract, for that
matter, would ever be enforceable.

Plaintiffs' action was not filed within one year of the
| oss as required under the policy. W wll grant defendant's
notion for summary judgnment on plaintiffs' contract claimon the

ground that it is tinme-barred.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN and DENI SE McELHI NEY : ClVIL ACTI ON
V. :
ALLSTATE | NSURANCE COVPANY : NO. 98-2529
ORDER
AND NOW this day of January, 1999, for the

reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendant Allstate |Insurance Conpany
for summary judgnment on Count | of the conplaint is GRANTED, and

(2) judgnment is entered in favor of defendant Allstate
| nsurance Conpany and agai nst plaintiffs John MEl hi ney and
Deni se McEl hi ney on Count | of the conplaint.

BY THE COURT:




