IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ol S PETERKI N : CVIL ACTI ON
VS. :

NO. 95- CV- 3989
MARTI N HORN, ET. AL.

VEMORANDUM AND ORDER

JOYNER, J. Decenber , 1998

In Septenber, 1982, Ois Peterkin was convicted of robbery,
possessi on of an instrument of crine and two counts of first
degree murder in the Court of Conmmon Pl eas of Phil adel phia County
and sentenced to death. Foll owi ng the denial of his direct
appeal and a petition under the Pennsylvania Post Conviction
Relief Act by both the Phil adel phia County Court of Conmon Pl eas
and the Pennsyl vania Suprenme Court, M. Peterkin filed this
petition for wit of habeas corpus seeking to have his
convi ctions and sentence vacat ed. As di scussed bel ow, we find
that the petition nust be dism ssed wthout prejudice.

Hi story of the Case

This case arose on Novenber 29, 1981 when the Sunoco Service
Station |ocated at Broad and Catherine Streets in South
Phi | adel phi a was robbed and two service station enpl oyees were
nmurdered. On Decenber 2, 1981, Petitioner turned hinself into
the police after learning that a warrant was out for his arrest
for these crines. Petitioner was thereafter tried and, on

Sept enber 25, 1982, was found guilty of two counts of first



degree nmurder for the shooting deaths of Sunoco station manager
John Smth and attendant Ronald Presbury, as well as one count
each of robbery and possession of an instrunent of crine.
Foll owi ng the denial of his post-trial notions, Petitioner was
sentenced to death on the nurder convictions and 10 to 20 and 2%
to 5 years’ inprisonnent on the robbery and possessi on of
instrument of crinme convictions, respectively, to run
consecutively.

Thereafter, M. Peterkin appealed his convictions and
sentences to the Pennsylvania Suprenme Court, meking the foll ow ng
argunments on direct appeal:

1. That the Pennsylvania Death Penalty Statute is
unconstitutional because it creates a conclusive presunption
favoring deat h.

2. That he received ineffective assistance fromhis trial
counsel in that counsel failed to investigate, research and
apply the law, failed to interview witnesses, failed to
object to the exclusion of those potential jurors who
expressed opposition to the death penalty and to the death
qualification of the jury, failed to raise constitutiona
chall enges to the death penalty and failed to present
evidence of mtigating circunmstances and factors.

3. That the trial court erred in allow ng the adm ssion of
irrelevant and hearsay testinony from inter alia, Stanley
Trader, Maurice Rogers, Diana Dunning and C arence Sears and
in denying petitioner standing to chall enge the search of
Sherry Di ggins’ apartnent.

4. That trial counsel was further ineffective in:
introducing hinself to the jury as petitioner’s “court-
appoi nted” counsel; delivering a closing argunent to the
jury that was not based on the evidence presented; failing
to prepare for sentencing and failing to present mtigation
evidence at the penalty stage of the trial.

5. That a proportionality review r reflects that the
sentence of death was inappropriate and di sproportionate in
hi s case.



Wth the exception of finding that the hearsay statenments
made by Ronald Presbury to Stanley Trader and Cl arence Sears were
i nproperly adm tted but were nonethel ess harnl ess error, the
Pennsyl vani a Suprene Court rejected petitioner’s assignments of

error and upheld his convictions and sentences. See: Commonweal th

v. Peterkin, 511 Pa. 299, 513 A 2d 373 (1986). M. Peterkin

appealed to the U S. Suprenme Court, which denied certioari in
1987.

Petitioner then sought relief pro se under the Pennsyl vani a
Post Conviction Relief Act, 42 Pa.C. S. 89541, et. seq. Counsel
was appointed for him but after reviewing the issues which M.
Pet erkin sought to raise, concluded that they either |acked nerit
or had been litigated earlier. Appointed counsel therefore filed
a “no-nerit” letter and requested perm ssion to withdraw his
appearance. The trial court granted counsel |eave to w thdraw
and denied the PCRA petition wthout a hearing. M. Peterkin
t hen appeal ed pro se to the Pennsyl ania Superior Court which
transferred the appeal to the Pennsylania Suprenme Court in accord
with 42 Pa.C. S. 89546(d). The Suprenme Court remanded the case to
the trial court to determ ne whether M. Peterkin was eligible
for appointed counsel. Another attorney was subsequently
appoi nted to represent the petitioner and the Pennsyl vani a
Suprenme Court then considered whether his convictions and
sent ences shoul d be set aside on any of the foll ow ng grounds:

1. He was denied his constitutional right to effective
assi stance of counsel where trial counsel failed to present
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character witnesses on his behalf at trial and where post-
trial counsel failed to properly raise and argue this issue
on direct appeal and in the court bel ow on his PCRA
petition.

2. He was denied his constitutional right to a fair trial
and to due process of |aw where the prosecutor engaged in
gross misconduct in his closing argunent at trial and that
both trial and post-trial counsel were ineffective in
failing to raise and preserve this issue for appea

pur poses.

3. The court failed to advise the jury that mtigating

ci rcunmst ances need not be found unani nously to be wei ghed
and consi dered by individual jurors and prior counsel were
ineffective in failing to raise and previously litigate this
i ssue.

4. No sentence of death was inposed by the jury on either
bill of information upon which he was found guilty of nurder
in the first degree, as both nurder bills were submtted
jointly to the jury for a single consideration and

i nposition of penalty.

5. Trial counsel failed to present avail able evidence in
mtigation and an i nadequate closing argunent at sentencing
t hereby depriving himof his constitutional right to
effective representation and post-trial counsel were
ineffective in failing to properly raise this issue on

di rect appeal and to the court below on his PCRA petition.
6. He was denied his constitutional right to a fair trial
and to due process of law as a result of prosecutori al

m sconduct in the sentencing argunent and trial and post-
trial counsel were ineffective in failing to object and
preserve this error on direct appeal or in the court bel ow
on PCRA petition.

The Suprenme Court found that the prosecutor may have
committed error in requesting the jury to be as cold and ruthless
as Petitioner had been when he nurdered the victins and in
telling the jury that the “best witnesses,” i.e., the victins,
“are not here,” but if they were, he was “sure” that “they would
tell you that it was not ny choice to go this way, it was not ny

choice to go in that kind of pain.” Nevert hel ess, the Suprene
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Court found that petitioner had failed to denpnstrate that these
remarks prejudiced the jury or that if they did, this error was
al so harm ess given the overwhel mi ng evidence of Petitioner’s
guilt. Accordingly, the trial court’s denial of Petitioner’s
PCRA petition was affirned.

By way of the petition for wit of habeas corpus which is
now before this Court, M. Peterkin continues to seek to have his
convi ctions and sentences overturned. |In addition to reiterating
the clainms which he raised on direct appeal and in his PCRA
petition, however, M. Peterkin now al so asserts the follow ng
grounds® for the relief sought:

1. That the Commonweal th inproperly w thheld excul patory

evi dence and presented i naccurate, m sleading and fal se

evi dence and argunent to the jury (with regard to the

testinony of Sherry Diggins and Oficers McCabe and Kane, to

the statenents of Arlene Foster, to fingerprint evidence and
the results of the polygraph exam nation given to Stanley

Tr ader) .

2. That trial counsel was ineffective at the pre-tria
stage in:

--failing to conduct proper discovery;

--failing to investigate the crine scene;

--failing to review fingerprint and ballistic evidence;
--failing to consult and retain forensic experts;

--failing to investigate the background and potenti al
i nvol venent of Stanley Trader;

--failing to investigate the background and potenti al
i nvol venment of Leroy Little;

! Integral to each of the clainms now being raised is the

underlying contention that trial and previous appellate counsel
were ineffective in failing to previously raise each issue.
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4.

--failing to investigate previous crinmes and incidents
at the Sunoco Service Station at Broad and Cat herine
Streets;

--failing to request a bill of particulars;

--failing to request or nove for disclosure fromthe
prosecuti on;

--failing to provide notice of an alibi defense; and

--failing to challenge the affidavits in support of the
warrants pursuant to Franks v. Del aware.

That trial counsel was ineffective at the trial stage

--failing to nmake an effective opening statenent;
--failing to humani ze petitioner;

--failing to even suggest the renote possibility to the
jury that petitioner was innocent;

--failing to cross-exam ne prosecution w tnesses
Stanl ey Trader, C arence Sears, Sherry Diggins, Alex
Charyton, Detective Kane, Oficer MCabe, Assistant
Medi cal Exam ner Paul Hoyer and Ballistics expert
WIlliamFort;

--failing to effectively cross-exam ne the prosecution
W t nesses that were cross-exam ned;

--failing to present a single witness for the defense,
i ncluding alibi wtnesses; and

--failing to present an effective closing argunent.

That nunerous instances of prosecutorial m sconduct

occurred entitling himto relief fromhis convictions,
i ncl udi ng:

--despite the fact that he had no prior crimna

record, the prosecutor erred in producing three

W t nesses who testified that petitioner received public
assi stance paynents at a vacant | ot address, that he
was registered to vote under two different nanes (Qis
Loach and Ois Peterkin), and that he owned two
firearnms, neither of which were used in the crines at

i ssue;



--the prosecutor inproperly vouched for the strength
and veracity of the Commpnweal th’s w tnesses and case;

--the prosecutor inproperly urged the jury in his
closing argunent to “[r]eturn to the values of yester-
year”;

--the prosecutor inproperly used the hearsay testinony
of Stanley Trader and Maurice Rogers as substantive
evidence in his closing argunent.

5. That the trial court gave a defective instruction on
“reasonabl e doubt.”

6. That the evidence properly admtted was insufficient to
convince any rational trier of fact that Petitioner was
guilty of first degree nurder beyond a reasonabl e doubt.

7. That he is innocent.
8. That there was insufficient evidence that Petitioner
robbed John Smth. |If anything, it was the Sunoco station

t hat was robbed.

9. That the jury’s declaration upon and issuance of a
singl e death sentence for two capital nurder convictions was
in violation of the 8th and 14th Anendnents.

10. There were no aggravating factors since the only
aggravating factor found, i.e., killing in perpetration of a
felony was inproper given that there was no evidence that
Smth was killed in the course of hinself being robbed.

11. The Commonwealth failed to provide adequate notice that
it would seek the death penalty as such notice was not given
until jury selection.

12. The trial court failed to properly instruct the jury on
mtigating factors and how to bal ance them agai nst the
aggravating factors.

13. The trial court failed to explain to the jury that in
Pennsyl vania a life sentence nmeans a life sentence with no
possibility of parole.

14. That the trial court’s penalty phase instructions were
insufficient and were invalid in that they failed to
descri be and define the aggravating and mtigating

ci rcunstances involved in petitioner’s case and how to wei gh
or bal ance the factors.



15. That the trial court’s sentencing instructions and
verdict formcreated a substantial probability that the
jurors thought they would be precluded from considering
mtigating matters upon which they were not unani nous.

It is therefore clear that M. Peterkin' s petition for wit
of habeas corpus contains sonme cl ai ns which have been revi ened
and consi dered by the Pennsylvania state courts and sone cl ai ns
whi ch have not been previously raised before any court.

Di scussi on

It is well-settled that district courts have the authority
to entertain applications for wit of habeas corpus on behal f of
an individual in custody pursuant to a state court judgnent only
on the ground that he or she is in custody in violation of the
Constitution or laws of the United States. 28 U. S.C. §2254(a).
Subsection (b)(1) of that statute, however, provides in relevant
part that “[a]ln application for a wit of habeas corpus on behal f
of a person in custody pursuant to the judgnment of a State court
shall not be granted unless it appears that--

(A) the applicant has exhausted the renedies available in
the courts of the State;..

This is in essence a codification of the exhaustion
doctrine, which is principally designed to protect the state
courts’ role in the enforcenent of federal |aw and prevent

2

di sruption of state judicial proceedings. Rose v. Lundy, 455

This is also an outgrowth of the legal principle of comty,
whi ch “teaches that one court should defer action on causes
properly within its jurisdiction until the courts of another
sovereignty with concurrent powers and al ready cogni zant of the
litigation have had an opportunity to pass upon the matter.”
Rose v. Lundy, 102 S.C. at 1201.
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U.S. 509, 518, 102 S.Ct. 1198, 1203, 71 L.Ed.2d 379 (1982) citing
Braden v. 30th Judicial G rcuit Court of Kentucky, 410 U.S. 484,

490-491, 93 S. Ct. 1123, 1127, 35 L.Ed.2d 443 (1973). The
exhaustion doctrine mandates that all clains on all |egal
theories nust first be presented to each level of the state

courts before a federal district court may consider a petition

for wit of habeas corpus. Doctor v. Walters, 96 F.3d 675, 678
(3rd Gr. 1996), citing Anderson v. Harless, 459 U S. 4, 103

S.C. 276, 74 L.Ed.2d 3 (1982) and Picard v. Connor, 404 U. S.

270, 92 S.C. 509, 30 L.Ed.2d 438 (1971). See Also: Landano v.

Rafferty, 897 F.2d 661, 669 (3rd Gr. 1990).

A petitioner will not be deenmed to have exhausted the
avail abl e state court renedies so |ong as he has the right under
state law to rai se the question presented by any avail abl e
procedure. A petitioner who has raised an issue on direct appeal
is not required to raise it again in a state post-conviction

proceedi ng. Lanbert v. Blackwell, 134 F.3d 506, 513 (3rd Cir.

1998); Evans v. Court of Common Pl eas, Delaware County,

Pennsyl vania, 959 F.2d 1227, 1230 (3rd Cr. 1992). |If a question

exists as to whether the petitioner has stated a col orable
federal claim the district court may not consider the nerits of
the claimif the petitioner has failed to exhaust state renedies
and none of the exceptions set forth in sections 2254(b)(1)(B)(i)
or (ii) applies. Lanbert, 134 F.3d at 515. |f a habeas corpus
petition is “mxed,” i.e., contains both unexhausted and

exhausted clains, it should be dism ssed wthout prejudice. Rose
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v. Lundy, 455 U S. at 522, 102 S.C. at 1205; G bson v.
Schei demantel , 805 F.2d 135, 138 (3rd Cir. 1986).

There are exceptions to this general rule, however. As 28
U S.C 82254(b)(B)(i) and (ii) make clear, an application for a
wit of habeas corpus may be granted if it appears that--

(B)(i) there is an absence of available State corrective
process; or

(ii) circunmstances exist that render such process
ineffective to protect the rights of the applicant.
Additionally, exhaustion is not required where the

unexhausted clains are procedurally barred. Doctor v. Walters,

96 F.3d at 681. This is because in such a case, although the
unexhausted cl ai ns may not have been presented to the highest
state court, exhaustion is not possible because the state court
woul d refuse on procedural grounds to hear the nerits. 1d.,

citing Toulson v. Beyer, 987 F.2d 984, 987 (1993). Just as in

t hose cases in which a state prisoner fails to exhaust state
remedi es, a habeas petitioner who has failed to neet the State’s
procedural requirenents for presenting his federal clains has
deprived the state courts of an opportunity to address those
clains in the first instance. A habeas petitioner who has
defaulted his federal clains in state court neets the technica
requi rements for exhaustion because there are no state renedi es

any |longer “available” to him Coleman v. Thonpson, 501 U. S.

722, 731-732, 111 S. . 2546, 2555, 115 L. Ed.2d 640 (1991).

The Pennsyl vani a Post Conviction Relief Act, 42
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Pa. C. S. 89541, et. seq. (PCRA) “[p]rovides for an action by which
persons convicted of crines that they did not commt and persons
serving illegal sentences nmay obtain collateral relief.” 42
Pa.C.S. 89542. Section 9543(a) of the Act provides in relevant
part that “[t]o be eligible for relief..., a petitioner nust

pl ead and prove by a preponderance of the evidence, all of the
fol | ow ng:

(1) That the petitioner has been convicted of a crinme under
the laws of this Conmonwealth and is at the time relief is
gr ant ed:

(i) currently serving a sentence of inprisonnent,
probation or parole for the crineg;

(ii1) awaiting execution of a sentence of death for the
crime; or

(ii1) serving a sentence which nust expire before the
person may conmence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or
nore of the follow ng:

(i) Aviolation of the Constitution of this
Commonweal th or the Constitution or aws of the United
States which, in the circunstances of the particul ar
case, so underm ned the truth-determ ning process that
no reliable adjudication of guilt or innocence could
have taken pl ace;

(ii1) Ineffective assistance of counsel which, in the

ci rcunstances of the particular case, so underm ned the
truth-determ ning process that no reliabl e adjudication
of guilt or innocence could have taken pl ace.

(ii1) A plea of guilty unlawfully induced where the
circunstances nake it likely that the inducenent caused
the petitioner to plead guilty and the petitioner is

i nnocent .

(iv) The inproper obstruction by governnent officials
of the petitioner’s right of appeal where a neritorious
appeal abl e i ssue existed and was properly preserved in
the trial court.
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(v) del eted.

(vi) The unavailability at the time of trial of
excul patory evidence that has subsequently becone
avai |l abl e and woul d have changed the outcone of the
trial if it had been introduced.

(vii) The inposition of a sentence greater than the
[ awf ul  maxi mum

(viii) A proceeding in a tribunal w thout jurisdiction.

(3) That the allegation of error has not been previously
litigated or waived.

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct appeal
coul d not have been the result of any rational, strategic or
tactical decision by counsel.”

An issue has been “previously litigated” if “the highest
appel late court in which the petitioner could have had review as
a matter of right has ruled on the nerits of the issue” or “it
has been raised and decided in a proceeding collaterally
attacking the conviction or sentence.” 42 Pa.C S. 89544(a).

“VWai ver,” in turn occurs with respect to an issue “if the
petitioner could have raised it but failed to do so before trial,
at trial, during unitary review, on appeal or in a prior state
post convi ction proceeding.” 42 Pa.C S. 89544(Db).

Finally Section 9545(b) of the PCRA prescribes the tine
Wi thin which a petition for relief under the Act nust be filed:

(1) Any petition under this subchapter, including a second

or subsequent petition shall be filed within one year of the

date the judgnment becones final, unless the petition alleges
and the petitioner proves that:
(i) the failure to raise the claimpreviously was the
result of interference by governnent officials with the

presentation of the claimin violation of the
Constitution or laws of this Commonweal th or the
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Constitution or laws of the United States;

(i1) the facts upon which the claimis predicated were

unknown to the petitioner and could not have been

ascertained by the exercise of due diligence; or

(iii1) the right asserted is a constitutional right that

was recogni zed by the Suprenme Court of the United

States or the Suprene Court of Pennsylvania after the

time period provided in this section and has been hel d

by that court to apply retroactively.

In view of all of the foregoing, it is clear that the PCRA

constitutes an avail able state corrective process by which M.
Peterkin could challenge (and in fact has previously chall enged)

his conviction and sent ence. See: Commobnwealth v. Peterkin, 538

Pa. 455, 649 A . 2d 121 (1994). However, while a plain reading of
Sections 9543(a)(3), 9544, and 9545(b) of the PCRA strongly
suggests that the Pennsylvania state trial and appellate courts
will find Petitioner’s new habeas clains to have been wai ved
and/ or procedurally barred, this presuned result is far from
bei ng concl usi vel y establi shed.

For one, a procedural default does not bar consideration of
a federal claimon either direct or habeas review unless the |ast
state court rendering a judgnent in the case clearly and
expressly states that its judgnent rests on a state procedural

bar. Harris v. Reed, 489 U S. 255, 263, 109 S. (. 1038, 1043,

103 L.Ed.2d 308 (1989). Furthernore, it appears to be the
practice of the Pennsylvania Suprene Court to address all issues
arising in a death penalty case, irrespective of waiver.

Commpnweal th v. Travaglia, 541 Pa. 531, 661 A 2d 352, 356, n. 6

(1995), cert. denied, u. S , 116 S. . 932, 133 L. Ed.2d 859
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(1996); Commonwealth v. Banks, 540 Pa. 143, 656 A. 2d 467, 470, n.

7 (1995), cert. denied, 516 U. S. 872, 116 S.Ct. 194, 133 L.Ed. 2d
130 (1995); Commonwealth v. DeHart, 539 Pa. 5, 650 A 2d 38

(1994).

Finally, as several recent Third Crcuit decisions evince,
the nere appearance of procedural default is not a sufficient
basis to justify a district court’s consideration of non-

exhausted clains on their nerits. In Christy v. Horn, 115 F. 3d

201 (3rd Gr. 1997), the Court recognized “that in rare cases,
exceptional circunstances of peculiar urgency may exist which
permt a federal court to entertain an unexhausted claim” that
the “federal courts are to exercise discretion in each case” in
deci di ng whether to entertain an unexhausted claim and that
“such (limted) circunstances exist when, for exanple, state
renmedi es are inadequate or fail to afford a full and fair

adj udi cation of the federal contentions raised, or where
exhaustion in state court would be futile.” Christy, at 206-207
citing Ganberry v. Geer, 481 U. S. 129, 131, 107 S.C. 1671,

1673, 95 L.Ed.2d 119 (1987).

Simlarly, in Lanbert v. Blackwell, supra, the Court was

faced with the question of whether the petitioner’s nunerous

i neffective assistance of counsel and other clains were
foreclosed fromstate court revi ew because they woul d necessarily
be filed after the one-year Iimtations period of the PCRA and

t hus whet her exhaustion of petitioner’s state renedi es woul d be

futile. Following its review of the caselaw interpreting the
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PHRA, the court determned that it was unclear after the 1995
anendnents to the Act whether the Pennsyl vania courts would all ow
a showi ng of mscarriage of justice to overcone the waiver
provisions and thus it could not say with certainty that
requiring petitioner to seek review of her clains in the state
court would be futile. 134 F.3d at 522. The appeals court thus
decreed that, “[i]f the federal court is uncertain how a state
court would resolve a procedural default issue, it should dismss
the petition for failure to exhaust state renedies even if it is
unli kely that the state court would consider the nerits to ensure
that, in the interests of comty and federalism state courts are
gi ven every opportunity to address clains arising fromstate

proceedings.” I1d., at 519, citing Vasquez v. Hillery, 474 U S.

254, 257, 106 S.Ct. 617, 620, 88 L.Ed.2d 598 (1986) and Toul sen
v. Beyer, supra, 987 F.2d at 987.

In light of the preceding principles and as we observed in
our Decenber 15, 1998 Menorandum and Order disposing of the
Respondents’ Mdtion for Reconsideration of our earlier order
granting petitioner leave to take |imted discovery, this Court
sinply cannot definitively determne at this juncture whether the
Pennsyl vani a state courts will consider the additional issues
which M. Peterkin now seeks to raise in his habeas corpus
petition or what rulings the Pennsylvania courts would issue with
respect to Petitioner’s additional clainms. W therefore concl ude
that the appropriate course of action to take at this tine,

pursuant to the dictates of, inter alia, Rose v. Lundy and
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Lanbert v. Blackwell, is the dismssal of M. Peterkin’ s petition

for wit of habeas corpus without prejudice to his right to re-
file the petition followi ng the presentation and disposition of
his previously unlitigated and unexhausted clains by the
Pennsyl vani a state courts.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ol S PETERKI N : CVIL ACTI ON
VS. :

NO. 95- CV- 3989
MARTI N HORN, ET. AL.

ORDER

AND NOW this day of Decenber, 1998, upon
consi deration of the Petition for Wit of Habeas Corpus of Ois
Peterkin and the Respondents’ answer thereto, it is hereby
ORDERED that the Petition is DI SM SSED w t hout prejudice for the

reasons set forth in the precedi ng Menorandum Opi ni on.

BY THE COURT:

J. CURTI S JOYNER, J.



